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ENERGY  SUPPLY  AND  ENVIRONMENTAL 
COORDINATION 

Notice  of  Proposed  Rulemaking 

Hie  Federal  Energy  Administration 
(“FEA”)  hereby  gtres  notice  of  a  pro¬ 
posal  to  amend  Chapter  n  of  Title  10  of 
the  Code  of  Federal  Regulations  by  the 
addition  of  the  following  new  parts:  Part 
303 — Administrative  Procedures  and 
Sanctions;  Part  305 — Coal  Utilization; 
and  Part  307 — New  Powerplants. 

I.  Introduction.  In  order  to  reduce  the 
Nation’s  dependence  on  foreign  oil,  Con¬ 
gress  passed  the  Energy  Supply  and  En¬ 
vironmental  Coordination  Act  of  1974 
(“ESECA") .  Congress  expressly  Intended 
to  “provide  for  a  means  to  assist  In  meet¬ 
ing  the  essential  needs  of  the  United 
States  for  fuels,  In  a  manner  which  is 
consistent,  to  the  fullest  extent  practi¬ 
cable,  with  existing  national  commit¬ 
ments  to  protect  and  improve  the  envi¬ 
ronment.”  As  it  relates  to  these  regu¬ 
lations,  the  Conference  Report  states 
that  ESECA  was  intended  to  “encourage 
increased  burning  of  coal”  and  “the 
opening  of  new  coal  mines  to  increase 
energy  supplies.” 

Section  2  (Coal  Conversion  and  Allo¬ 
cation)  of  ESECA  grants  the  Adminis¬ 
trator  of  FEA  the  authority  to:  (a)  pro¬ 
hibit  certain  powerplants  and  major  fuel 
burning  Installations  from  burning  nat¬ 
ural  gas  or  petroleum  products  as  their 
primary  energy  source;  (b)  require  that 
certain  powerplants  in  the  early  planning 
process  (other  than  a  combustion  gas 
turbine  or  combined  cycle  unit)  be  de¬ 
signed  and  constructed  to  be  capable  of 
using  coal  as  its  primary  energy  source; 
and  (c)  allocate  coal  to  any  powerplant 
or  major  fuel  burning  installation  that 
has  been  prohibited  by  an  FEA  order 
from  burning  natural  gas  or  petroleum 
products  as  its  primary  energy  source  or 
to  other  persons  as  is  necessary  to  ef¬ 
fectuate  the  purposes  of  ESECA. 

The  purpose  of  the  rulemaking  pro¬ 
posed  herein  is  to  implement  sections 
2  (a) ,  (b)  and  (c)  of  ESECA.  The  regu¬ 
lations  implementing  section  2(d)  (allo¬ 
cation)  will  be  proposed  in  a  separate 
rulemaking,  which  will  be  published 
shortly. 

FEA  proposes  to  implement  sections 
2  (a),  (b)  and  (c)  of  ESECA  by  pro¬ 
hibiting  certain  powerplants  and  other 
major  fuel  burning  installations  from 
burning  natural  gas  or  petroleum  prod¬ 
ucts  as  their  primary  energy  source, 
through  issuance  of  “prohibition  orders,” 
and  by  requiring  that  certain  power- 
plants  in  the  early  planning  process  be 
designed  and  constructed  to  be  capable 
of  burning  coal  as  their  primary  energy 
source,  through  issuance  of  “construc¬ 
tion”  orders.  Before  issuing  either  of 
those  orders,  however,  FEA  must  make 
certain  findings,  which  are  discussed  in 
connection  with  Part  305 — Coal  Utiliza¬ 
tion,  and  Part  307 — New  Powerplants. 

If  FEA  is  able  to  make  the  appropriate 
findings  concerning  a  powerplant  or 


other  major  fuel  burning  installation, 
FEA  is  required  by  ESECA  to  issue  a 
prohibition  order  to  a  powerplant,  but 
has  discretion  concerning  whether  to 
issue  a  prohibition  order  to  a  major  fuel 
burning  installation.  The  issuance  of  a 
construction  order  to  a  powerplant  in 
the  early  planning  process  is  dis¬ 
cretionary. 

Prohibition  orders  cannot  become 
effective  until  the  Environmental  Protec¬ 
tion  Agency  (“EPA”)  makes  several  de¬ 
terminations  and  so  notifies  FEA.  The 
nature  of  EPA’s  involvement  in  the  coal 
utilization  program  is  described  in  con¬ 
nection  with  Part  305. 

FEA's  authority  to  issue  prohibition 
orders  and  construction  orders  expires 
on  June  30,  1975,  in  accordance  with 
section  2(f)  of  ESECA.  However,  FEA 
retains  the  authority  to  modify  or 
rescind  and  enforce  such  orders  until 
midnight,  December  31,  1978. 

In  the  following  discussion,  each  sub¬ 
part  will  be  addressed  separately.  Parts 
305  and  307  contain  substantive  regu¬ 
lations,  while  Part  303  constitutes  the 
procedural  regulations. 

n.  Part  305— Coal  Utilization.  Section 
2(a)  of  ESECA  authorizes  FEA  to  issue 
orders  prohibiting  certain  powerplants 
and  major  fuel  burning  installations 
from  burning  natural  gas  or  petroleum 
products  as  their  primary  energy  source 
if  the  findings  stated  in  sections  2(a) 
and  (b)  are  made,  and  Part  305  of  these 
proposed  regulations  implements  that 
authority. 

Several  terms  in  ESECA  are  central  to 
these  proposed  regulations,  and  it  is 
appropriate  to  define  them  at  this  point. 
“Powerplant”  is  defined  in  the  proposed 
regulations  as  one  or  more  fossil-fuel 
fired  steam  electric  generating  units  that 
produce  steam  electric  power  for  pur¬ 
poses  of  sale  or  exchange,  and  includes 
any  person  who  owns,  leases,  operates, 
controls  or  supervises  any  such  unit  or 
units.  “Major  fuel  burning  installation” 
is  defined  in  the  proposed  regulations  as 
an  installation  or  unit  other  than  a 
powerplant  that  has  or  is  a  fossil-fuel 
fired  boiler,  burner,  or  other  combuster 
of  fuel  or  any  combination  thereof  at  a 
single  site,  and  includes  any  person  who 
owns,  leases,  operates,  controls  or  super¬ 
vises  any  such  installation  or  unit.  The 
regulations  also  would  provide  that  pro¬ 
hibition  orders  will  be  issued  only  to  a 
boiler,  burner  or  other  combuster  of  fuel, 
or  combinations  of  combusters  at  a  single 
site  (major  fuel  burning  installation) 
that  otherwise  qualify  for  issuance  of  a 
prohibition  order  under  the  Act  and 
which  fire  at  a  rate  of  50  million  Btu’s 
per  hour  or  greater.  “Primary  energy 
source”  would  be  defined  by  the  regula¬ 
tions  to  mean,  with  respect  to  a  power- 
plant  or  major  fuel  burning  installation 
that  utilizes  fossil-fuels,  the  fuel  that  is 
or  will  be  used  for  all  purposes  except  for 
the  minimum  amounts  required  for 
startup,  testing,  flame  stabilization  and 
control. 

The  proposed  prohibition  orders  would 
be  of  two  durations;  those  applicable  for 
a  period  ending  on  or  before  June  30, 
1975  (“short-term  orders”)  and  those 
applicable  after  June  30,  1975  (“long¬ 


term  orders”) .  Prior  to  issuance  of  a 
short-term  or  long-term  prohibition 
order,  or  the  modification  of  a  short-term 
order  to  make  it  a  long-term  prohibition 
order,  ESECA  requires  that  FEA  make 
several  findings.  The  findings  described 
in  paragraphs  A  to  C  below  must  be  made 
before  a  prohibition  order  can  be  issued 
either  to  a  powerplant  or  to  a  major  fuel 
burning  installation.  The  finding  de¬ 
scribed  in  paragraph  D  is  applicable  only 
to  powerplants. 

FEA  may  at  its  discretion,  make  these 
findings,  in  the  case  of  a  powerplant, 
either  for  an  individual  fossil-fuel  fired 
steam  electric  generating  unit  that  pro¬ 
duces  electric  power  for  sale  or  exchange, 
or  for  combinations  thereof;  and  in  the 
case  of  major  fuel  burning  installations, 
either  for  an  individual  fossil-fuel  fired 
boiler,  burner  or  other  combustor  of  fuel, 
or  for  combinations  thereof  at  a  single 
site. 

A.  Capability  and  necessary  plant 
equipment  to  burn  coal.  FEA  may  issue 
a  prohibition  order  only  if  it  finds  that 
on  the  date  of  the  enactment  of  ESECA 
(June  22, 1974) ,  the  powerplant  or  major 
fuel  burning  installation  had  the  ca¬ 
pability  and  necessary  plant  equip¬ 
ment  to  bum  coal.  The  assessment  of 
capability  and  necessary  plant  equip¬ 
ment  requires  that  FEA  investigate 
coal  handling  facilities  and  appurte¬ 
nances,  both  internal  and  external ;  ade¬ 
quate  facilities  for  the  storage  of  coal; 
and  other  equipment  such  as  a  boiler,  un¬ 
loaders,  crushers,  conveyors,  pulverizers, 
scales,  burners,  soot  blowers,  and  spe¬ 
cial  coal-burning  instrumentation  and 
controls. 

The  absence  of  any  one  or  combina¬ 
tion  of  the  above  facilities  or  equipment 
is  not  grounds,  however,  for  concluding 
that  the  plant  lacked  the  capability  and 
necessary  plant  equipment  to  bum  coal. 
The  Conference  Report  to  ESECA  makes 
it  clear  that  this  finding  should  not  be 
rigidly  applied  in  a  way  that  would  frus¬ 
trate  the  purpose  of  the  Act  to  encour¬ 
age  the  burning  of  coal  in  lieu  of  petro¬ 
leum  products  and  natural  gas.  The  re¬ 
quirement  of  capability  to  bum  coal  does 
not  mean  that  the  powerplant  or  major 
fuel  burning  installation  actually  had 
to  have  been  burning  coal  on  June  22. 
Therefore  prohibition  orders  may  be  is¬ 
sued  to  those  burning  natural  gas  or 
petroleum  products  on  that  date,  pro¬ 
vided  the  required  finding  can  be  made. 
Furthermore,  the  fact  that  any  recon¬ 
version  required  as  a  result  of  a  prohibi¬ 
tion  order  might  necessitate  the  upgrad¬ 
ing  of  or  additions  to  plant  equipment 
would  not  preclude  a  finding  of  capa¬ 
bility.  ; 

B.  Prohibition  of  the  utilization  of 
natural  gas  and  petroleum  products  is 
practicable  and  consistent  with  the  pur¬ 
poses  of  ESECA.  To  determine  whether 
a  prohibition  order  is  practicable,  FEA 
proposes  to  analyze  the  reasonableness 
of  any  additional  costs  associated  with 
burning  coal,  including  the  cost  of  coal 
and  the  equipment  required  for  burn- 
,  ing  coal,  and  any  costs  that  may  be  as¬ 
sociated  with  complying  with  section 
119  of  the  Clean  Air  Act  (section  3  of 
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ESECA) .  The  analysis  of  any  costs  as¬ 
sociated  with  compliance  with  the  Clean 
Air  Act  would  be  based  on  the  facts 
available  to  FEA  before  Issuance  of  an 
order.  FEA’s  analysis  also  would  take 
into  account  the  susceptibility  of  nat¬ 
ural  gas  and  petroleum  products  to  vola¬ 
tile  changes  in  price  and  to  interruption 
of  supply.  The  prohibition  would  be 
found  to  be  consistent  with  the  purposes 
of  ESECA  if  it  serves  to  discourage  the 
use  of  natural  gas  and  petroleum  prod¬ 
ucts  and  to  encourage  the  use  of  coal  as 
the  primary  energy  source  by  power- 
plants  and  major  fuel  burning  installa¬ 
tions. 

C.  Cool  and  coal  transportation  fa¬ 
cilities  will  be  available  during  the  pe¬ 
riod  the  prohibition  is  in  effect.  FEA 
would  base  its  conclusion  as  to  availabil¬ 
ity  of  coal  on  a  determination  of  the  an¬ 
ticipated  demand  for  coal,  the  type  of 
coal  (which  may  include,  but  is  not  lim¬ 
ited  to,  rank,  Btu’s,  moisture,  volatiles, 
ash  and  sulfur  content)  it  is  anticipated 
that  the  powerplant  or  major  fuel  burn¬ 
ing  installation  will  bum,  the  location 
of  such  coal,  the  practicability  of  its  pro¬ 
duction  including  the  possibility  that 
new  mines  would  be  opened,  and  any 
State  or  local  laws  or  policies  that  limit 
the  extraction  or  utilization  of  such  coal. 
To  determine  the  availability  of  coal 
transportation  facilities,  FEA  proposes 
to  evaluate  the  means  and  ease  with 
which  coal  is  or  could  be  transported  to 
the  powerplant  or  major  fuel  burning 
installation,  including  the  availability 
of  rolling  stock  and  tracks,  barges,  pipe¬ 
lines  and  other  feasible  means  of  trans¬ 
portation. 

D.  The  prohibition  will  not  impair  the 
reliability  of  service  in  the  area  served 
by  the  powerplant.  Whether  there  will  be 
an  impairment  of  the  reliability  of  serv¬ 
ice  to  the  area  served  by  the  powerplant 
would  be  found  by  evaluating  the  length 
of  time  scheduled  outage,  if  any,  asso¬ 
ciated  with  any  prohibition  order  in  re¬ 
lation  to  other  scheduled  outages  of  elec¬ 
tric  power  generation  units  that  are  part 
of  the  electric  power  generation  system, 
and  the  reserve  capacity  of  other  systems 
with  which  the  powerplant  is  intercon¬ 
nected.  “Impairment”  means  an  unrea¬ 
sonable  risk  of  loss  of  load. 

In  addition,  if  the  FEA  proposes  to  is¬ 
sue  a  short-term  prohibition  order,  it 
must  take  into  account  the  likelihood 
that  the  powerplant  or  major  fuel  burn¬ 
ing  installation  will  be  permitted  to  burn 
coal  after  June  30,  1975.  To  satisfy  this 
requirement,  FEA  proposes  to  consider 
the  likelihood  that  environmental  or 
economic  restraints  will  prevent  the 
powerplant  or  installation  from  burning 
coal  after  June  30, 1975. 

In  selecting  a  major  fuel  burning  in¬ 
stallation  to  which  it  proposes  to  issue 
a  prohibition  order,  FEA  would  consider, 
among  other  things,  the  installation’s 
location,  its  product  or  output,  the  pur¬ 
pose  for  which  coal  would  be  burned,  the 
quantity  of  natural  gas  or  petroleum 
products  now  being  burned,  the  prac¬ 
ticability  of  burning  coal  given  the  short¬ 
term  variation  of  demand  for  output  by 
the  Installation,  and  the  burden  a  pro¬ 


hibition  order  would  place  on  existing 
coal  supply  and  means  of  delivery.  As 
mentioned  previously,  no  major  fuel 
burning  installation,  whether  a  single 
burner,  boiler  or  other  combuster  of 
fuel,  or  a  combination  of  these,  would  be 
issued  a  prohibition  order  unless  the 
combustor,  or  combinations  thereof,  fire 
at  a  rate  of  50  million  Btu’s  per  hour  or 
greater. 

Prior  to  issuance  of  a  prohibition  or¬ 
der,  short-term  or  long-term,  or  the 
modification  of  a  short-term  order  to 
make  it  a  long-term  order,  ESECA  explic¬ 
itly  requires  that  there  be  public  partici¬ 
pation  in  the  decision-making  process. 
Prior  to  issuance  of  a  short-term  order, 
interested  persons  may  submit  written 
data,  views  and  argument,  before  issu¬ 
ance  of  a  long-term  order  or  the  modi¬ 
fication  of  a  short-term  order  to  make  it 
long-term,  interested  persons  must  be 
given  an  opportunity  to  make  oral  pres¬ 
entation  of  data,  view*  and  argument, 
as  well  as  to  submit  written  comments. 
In  addition  to  satisfying  these  notice  re¬ 
quirements,  FEA  proposes  to  go  beyond 
the  requirement  bf  ESECA  and  to  in¬ 
vite  the  submission  of  written  data, 
views  and  argument  before  issuing  other 
types  of  modifications  or  before  rescis¬ 
sion  of  a  prohibition  order,  when  the  im¬ 
pact  of  such  actions  would  be  of  public 
interest. 

The  presentation  of  data,  views  and 
argument,  whether  oral  or  written,  may 
be  made  by  interested  persons,  which  in¬ 
cludes  members  of  the  public.  The  pub¬ 
lic  participation  will  be  invited  by  is¬ 
suance  of  a  “Notice  of  Intent  to  Issue 
Prohibition  Order  (or  to  Modify  or  Re¬ 
scind  a  Prohibition  Order)”,  as  appro¬ 
priate,  in  the  Federal  Register.  The 
time  period  for  submission  of  written 
comments  will  be  no  less  than  10  days 
from  publication  of  the  notice. 

EPA  involvement.  Section  3  of  ESECA, 
which  amended  the  Clean  Air  Act  (42 
U.S.C.  1851  et  seq.,  as  amended  by  Pub. 
L.  93-319,  88  Stat.  246)  by  adding  sec¬ 
tion  119,  authorizes  EPA,  subject  to  cer¬ 
tain  qualifications,  to  issue  a  “tempo¬ 
rary  suspension”,  during  the  period  June 
22,  1974  to  (June  30,  1975,  of  any  station¬ 
ary  source  fuel  or  emission  limitation. 
EPA  is  also  authorized  to  issue  a  “com¬ 
pliance  date  extension,"  for  the  period 
through  December,  1978  to  any  power- 
plant  or  major  fuel  burning  installation 
that  has  been  issued  a  prohibition  order. 

Issuance  of  a  compliance  date  exten¬ 
sion  means  that  the  powerplant  or  major 
fuel  burning  installation  shall  not,  until 
January  1,  1979,  be  prohibited  from 
burning  coal  that  is  available  to  that 
source  as  a  result  of  the  application  of 
any  air  pollution  requirement  in  that 
section,  except  as  provided  in  section  119 
(d)(3).  Section  119(d)(3)  states  that  if 
a  source  to  which  a  temporary  suspen¬ 
sion  or  compliance  date  extension  ap¬ 
plies  is  determined  not  to  be  in  com¬ 
pliance  with  an  applicable  primary 
standard  condition  or  regional  limita¬ 
tion,  EPA  may  revoke  the  suspension  or 
extension.  Further,  if  the  Administrator 
of  EPA  finds  that  the  burning  of  coal 
by  the  source  will  result  in  an  increase  in 


emissions  of  any  air  pollutant  for  which 
national  ambient  air  quality  standards 
have  not  been  promulgated  (or  an  air 
pollutant  which  is  transformed  in  the 
atmosphere  into  an  air  pollutant  for 
which  such  a  standard  has  not  been 
promulgated),  and  that  such  increase 
may  cause  (or  materially  contribute  to) 
a  significant  risk  to  public  health,  the 
Administrator  of  EPA  shall  certify  the 
period  for  which  the  prohibition  order 
shall  not  be  in  effect. 

The  issuance  of  a  temporary  suspen¬ 
sion  or  a  compliance  date  extension  is 
contingent  on  the  Administrator  of 
EPA  making  certain  findings,  set  out  in 
sections  119(b)  and  119(c),  respectively, 
of  the  Clean  Air  Act.  Not  all  power- 
plants  and  major  fuel  burning  installa¬ 
tions  that  receive  prohibition  orders 
from  FEA  will  be  eligible  for  temporary 
suspensions  or  compliance  date  exten¬ 
sions.  They  will,  nevertheless,  be  prohib¬ 
ited  from  burning  petroleum  products 
or  natural  gas  as  soon  as  they  are  able 
to  burn  coal  in  compliance  with  all  ap¬ 
plicable  air  pollution  requirements. 
EPA’s  findings  are  fully  discussed  in  the 
preamble  to  its  proposed  regulations  for 
temporary  suspensions  and  compliance 
date  extensions  (39  FR  32624-31  (Sep¬ 
tember  10, 1975)). 

Under  the  provisions  of  ESECA,  a 
short-term  prohibition  order  cannot  be¬ 
come  effective  until  the  date  that  the 
Administrator  of  EPA  certifies,  pursuant 
to  section  119(d)  (1)  (A)  of  the  Clean  Air 
Act,  is  the  earliest  date  that  the  power- 
plant  or  major  fuel  burning  installation 
will  be  able  to  comply  with  the  air  pollu¬ 
tion  requirements  that  will  be  applicable 
to  it.  A  long-term  prohibition  order  (or 
modification  of  a  short-term  order  to 
make  it  long-term)  cannot  become  effec¬ 
tive  until  the  Administrator  of  EPA  noti¬ 
fies  FEA,  pursuant  to  section  119(d)  (1) 
(B)  of  the  Clean  Air  Act,  that  the  power- 
plant  or  major  fuel  burning  installation 
will  be  able  on  and  after  July  1,  1975  to 
bum  coal  and  to  comply  with  all  appli¬ 
cable  air  pollution  requirements  without 
a  compliance  date  extension  under  sec¬ 
tion  119(c)  of  the  Act,  or  if  such  noti¬ 
fication  is  not  given,  the  date  which  the 
Administrator  of  EPA  certifies,  pursuant 
to  section  119(d)  (1)  (B)  is  the  earliest 
date  that  such  powerplant  or  installa¬ 
tion  will  be  able  to  bum  coal  in  com¬ 
pliance  with  all  applicable  requirements 
of  section  119. 

Neither  a  short-term  order,  a  long¬ 
term  order,  nor  the  modification  of  a 
short-term  order  to  make  it  long-term 
can  become  effective  until  the  date  de¬ 
termined  by  EPA,  and  transmitted  to 
FEA  as  described  above.  Under  the  pro¬ 
posed  regulations,  however,  those  orders 
would  not  become  effective  until  the  date 
determined  by  EPA  and  until  FEA  serve 
a  Notice  of  Effectiveness  on  the  power- 
plant  or  major  fuel  burning  installation 
to  which  a  prohibition  order  was  issued, 
which  notice  would  inform  it  of  the  effec¬ 
tive  date  of  the  order. 

III.  PART  307 — New  Powerplants.  Sec¬ 
tion  2(c)  of  ESECA  authorizes  FEA  to  re¬ 
quire  that  a  powerplant  in  the  early 
planning  process  (other  than  a  combus¬ 
tion  gas  turbine  or  a  combined  cycle 
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unit)  be  designed  and  constructed  to  be 
capable  of  using  coal  as  its  primary 
energy  source,  which  would  be  effected 
by  issuance  of  a  construction  order.  The 
proposed  regulations  provide  that  such  a 
requirement  is  discretionary,  but  FEA 
intends  to  issue  construction  orders  to  all 
powerplants  in  the  early  planning  proc¬ 
ess,  for  which  FEA  can  make  the  findings 
required  by  section  2(c)  of  ESECA. 

A  construction  order  would  require 
that  a  powerplant  in  the  early  planning 
process  be  designed  and  constructed  to 
be  capable  of  using  coal  as  its  primary 
energy  source.  A  powerplant  would  satis¬ 
fy  that  requirement  if  it  is  designed  and 
constructed  either  to  use  only  coal  as  its 
primary  energy  source,  or  to  use  two  or 
more  fuels,  one  of  which  is  coal,  as  its 
primary  energy  source.  (“Powerplant” 
and  “primary  energy  source”  each  have 
the  same  definitions  as  in  Part  305.) 

The  regulatory  scheme  in  Part  307  is 
similar  to  that  of  Part  305.  The  issuance 
of  a  construction  order  to  a  powerplant 
in  the  early  planning  process  would  de¬ 
pend  on  the  making  of  several  findings 
by  FEA.  No  powerplant  would  be  issued 
a  construction  order  unless  FEA  finds 
that  it  is  in  the  early  planning  process. 
“Early  planning  process”  would  be. de¬ 
fined  to  mean  either  of  the  following  time 
periods:  (1)  Before  the  formation  of  a 
contract,  express  or  implied,  for  the  de¬ 
sign  of  a  powerplant  or  before  the  com¬ 
mencement  of  the  design  of  a  power- 
plant,  if  such  design  is  not  to  be  per¬ 
formed  in  accordance  with  a  contract,  or 
(2)  after  commencement  of  the  design 
of  a  powerplant,  but  not  later  than  com¬ 
mencement  of  field  erection  of  boiler 
steel. 

ESECA  does  not  define  “early  planning 
process.”  The  definition  proposed  in  the 
regulations  fixes  on  the  commencement 
of  field  erection  of  boiler  steel  as  the 
time  at  which  a  powerplant  no  longer 
would  be  in  the  early  planning  process. 
Other  time  periods  were  considered  to  set 
the  outside  limits  of  the  early  planning 
process,  including  three  months  after 
formation  of  a  contract  for  the  boiler  or 
the  point  in  the  contract  for  the  boiler  at 
which  the  powerplant  would  incur  sub¬ 
stantial  termination  charges.  Comments 
are  solicited  regarding  the  adequacy  of 
the  proposed  definition  of  early  planning 
process.  Those  comments  should  take 
into  account  the  variations  in  design  and 
construction  schedules  for  powerplants, 
and  the  potential  effect  on  design  sched¬ 
ules  of  the  republication  of  prior  designs 
or  the  use  of  standard  designs. 

As  with  prohibition  orders,  FEA,  at  its 
discretion,  may  issue  a  construction  order 
for  an  Individual  fossil-fuel  fired  elec¬ 
tric  steam  generating  unit  that  produces 
electric  power  for  sale  or  exchange,  or 
for  combinations  thereof.  FEA  would  not 
issue  a  construction  order  if  it  finds  that 
the  design  or  construction  of  a  power- 
plant  with  the  capability  of  using  coal  as 
its  primary  energy  source  is  likely  to  re¬ 
sult  in  the  impairment  of  the  reliability 
or  adequacy  of  service  to  be  provided  by 
the  powerplant,  or  an  adequate  and  re¬ 
liable  supply  of  coal  is  not  reasonably 
expected  to  be  available. 


FEA  proposes  to  determine  if  there 
is  an  impairment  of  the  reliability  or 
adequacy  of  service  by  evaluating  the 
length  of  any  delay  in  commencement 
of  the  sale  or  exchange  of  electric  power, 
if  any,  and  the  effect  of  such  delay,  if 
any,  on  reserve  capacity  margin  within 
the  electric  power  generator  system  or 
combination  of  systems  to  determine  if 
there  is  an  unreasonable  risk  of  loss  of 
load.  „ 

It  is  proposed  that  the  availability  of 
an  adequate  supply  of  coal  be  deter¬ 
mined  by  an  evaluation  of  the  power- 
plant’s  anticipated  demand  for  coal,  the 
type  of  coal  (including,  but  is  not  limited 
to,  rank,  Btu’s,  moisture,  volatiles,  ash 
and  sulfur  content)  it  is  anticipated  the 
powerplant  would  be  able  to  utilize,  the 
location  of  such  coal,  the  practicability 
of  its  production  including  the  possi¬ 
bility  that  new  mines  will  be  opened  be¬ 
fore  the  powerplant  commences  the  sale 
or  exchange  of  electric  power  and  any 
State  or  local  laws  or  policies  limiting 
the  extraction  or  utilization  of  coal.  The 
availability  of  a  reliable  supply  of  coal 
would  be  determined  on  the  basis  of  an 
evaluation  of  the  supply’s  susceptability 
to  interruption  and  the  nature  of  the 
supply  contract  that  the  powerplant 
reasonably  could  be  expected  to  enter 
into. 

In  addition  to  the  above  findings, 
ESECA  also  directs  FEA  to  consider  the 
existence  and  effect  of  any  contractual 
commitment  for  the  construction  of  such 
powerplant,  and  the  capability  of  the 
powerplant  (as  defined  to  include  its 
owner)  to  recover  any  increase  in  pro¬ 
jected  capital  investment  required  as  a 
result  of  a  construction  order.  FEA  pro¬ 
poses  also  to  consider  the  relevant  reg¬ 
ulations  or  policies  of  any  State  or  local 
agency  with  jurisdiction  over  the  sale 
or  exchange  of  electric  power  by  power- 
plants,  and  the  potential  loss  of  revenue 
resulting  from  a  delay  in  the  commence¬ 
ment  of  the  sale  or  exchange  of  electric 
power  resulting  from  a  construction  or¬ 
der,  to  the  extent  that  electric  power  will 
have  to  be  purchased  from  another  pow¬ 
erplant.  • 

Although  not  required  by  ESECA,  FEA 
proposes  to  invite  public  participation 
through  written  comment  prior  to  issu¬ 
ance  of  a  construction  order.  A  notice 
of  FEA’s  intention  to  issue  a  construc¬ 
tion  order  would  be  published  in  the  Fed¬ 
eral  Register,  which  would  provide  that 
interested  persons  could  submit  written 
comments  regarding  the  construction  or¬ 
der  within  10  days  of  its  publication. 

The  identification  of  powerplants  in 
the  early  planning  process  would  be  ac¬ 
complished  by  submission  to  FEA  of  an 
Identification  Report,  which  would  be  a 
form  available  from  the  National  Office. 
Under  FEA’s  proposed  regulations,  the 
initial  report  shall  be  filed  within  30  days 
of  the  effective  date  of  Part  307.  There¬ 
after,  any  powerplant  that  enters  the 
early  planning  process  at  any  time  in  a 
month  would  file  an  Identification  Re¬ 
port  with  FEA  by  the  fifteenth  day  of 
the  next  month. 


IV.  Part  303 — Administrative  proce¬ 
dures  and  sanctions.  Much  of  Part  303  is 
Identical  to  Part  205  of  Chapter  II,  10 
Code  of  Federal  Regulations,  the  pro¬ 
cedural  regulations  for  the  mandatory 
petroleum  allocation  program.  Therefore, 
this  discussion  will  focus  on  the  differ¬ 
ences  between  the  two  procedural  regu¬ 
lations  that  are  necessitated  by  the  par¬ 
ticular  requirements  of  the  coal  utiliza¬ 
tion  program.  If  there  is  no  discussion  of 
a  particular  procedure  or  proceeding  it 
can  be  assumed  either  that  it  is  identical 
to  that  in  Part  205  or  that  only  minor, 
technical  changes  are  proposed  to  be  in¬ 
corporated  in  Part  303,  e.g.,  address 
changes,  time  schedule  alterations,  or 
minor  improvements  in  or  clarification  of 
language.  Part  205  was  fully  discussed  in 
the  rulemaking  proceeding  regarding  it 
(39  FR  25602  (July  11,  1974)  and  39  FR 
32262  (September  5,  1975) ) . 

The  coal  utilization  program  requires 
that  FEA  propose  several  new  proce¬ 
dures.  Prohibition  orders  would  be  issued 
to  prohibit  certain  powerplants  and 
major  fuel  burning  installations  from 
burning  natural  gas  or  petroleum  prod¬ 
ucts  as  their  primary  energy  source  and 
construction  orders  would  be  issued  to 
require  that  a  powerplant  in  the  early 
planning  process  be  designed  and  con¬ 
structed  to  be  capable  of  burning  coal  as 
its  primary  energy  source.  New  proce¬ 
dures  have  been  developed  concerning 
the  appeal,  modification  or  rescission  of 
prohibition  orders  and  construction 
orders,  procedures  for  the  modification  or 
rescission  of  any  other  order  remain  simi¬ 
lar  to  those  in  Part  205.  Furthermore, 
as  previously  discussed,  the  public  par¬ 
ticipation  provisions  are  tailored  to  the 
requirements  of  ESECA. 

Subpart  A — General  provisions.  Defi¬ 
nitions  (§  303.2) :  In  general,  the  pro¬ 
posed  definitions  in  Subpart  A  are  re¬ 
stated  in  identical  form  in  the  “Defini¬ 
tions”  section  of  each  part  to  which 
they  are  applicable.  However,  the  term 
“action”  is  differently  defined  in  each 
part.  Several  of  the  more  important 
terms  defined  in  Subpart  A  have  been 
more  fully  discussed  previously  in  con¬ 
nection  with  the  substantive  regulations. 

The  term  “air  pollution  requirements” 
is  similar  to  the  definition  of  that  term 
in  §  119(a)  of  the  Clean  Air  Act,  as  is 
the  definition  of  “stationary  source  fuel 
or  emission  limitation.”  The  terms 
“compliance  date  extension”  and  “tem¬ 
porary  suspension”  are  descriptions  of 
actions  EPA  is  authorized  to  take  by 
§  119  (b)  and  (c) ,  respectively,  of  the 
Clean  Air  Act. 

The  term  “petroleum  product”  is  de¬ 
fined  to  include  the  term  “refined  petro¬ 
leum  products,"  which  term  is  used  in 
the  mandatory  petroleum  allocation 
program  and  crude  oil  and  residual  fuel 
oil.  The  term  “natural  gas”  includes  gas 
and  casinghead  gas. 

Effective  date  of  orders  (S  303.10(b)) : 
The  involvement  of  EPA  In  the  process 
of  prohibiting  a  powerplant  or  major 
fuel  burning  Installation  from  burning 
natural  gas  or  petroleum  products  as  its 
primary  energy  source,  as  previously  dis¬ 
cussed,  necessitates  a  revision  of  the 
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section  that  describes  the  effective  date 
of  FEA  orders.  FEA  proposes  that  a  pro¬ 
hibition  order  (or  modification  of  a 
short-term  order  to  make  it  long-term) 
would  not  be  effective  until  FEA  has  re¬ 
ceived  the  previously  described  certifica¬ 
tion  or  notification  from  EPA  and  has, 
in  turn,  issued  a  Notice  of  Effectiveness 
to  the  affected  powerplant  or  major  fuel 
burning  installation. 

Addresses  for  filing  documents  with 
FEA  (§  303.12) :  Unless  the  applicable 
subpart  of  this  part  provides  that  an 
application  or  other  document  filed  by 
mail  be  sent  to  the  Office  of  Exceptions 
and  Appeals,  the  Office  of  General  Coun¬ 
sel  or  the  Office  of  Private  Grievances 
and  Redress,  the  document  would  be 
mailed  to:  Federal  Energy  Administra¬ 
tion,  Code  OFU,  Attn:  (name  of  person 
to  receive  document,  if  known,  and/or 
labeling  as  specified  in  §  303.9(c) ) ,  Wash¬ 
ington,  D.C.  20461. 

Office  of  Private  Grievances  and  Re¬ 
dress  (§  303.14) :  The  procedures  appli¬ 
cable  to  a  “Petition  for  Special  Redress 
or  Other  Relief”  would  be  governed  by 
Subpart  R  of  Part  205. 

Subpart  B — Prohibition  orders.  This 
proposed  proceeding,  as  well  as  the  one 
for  Issuance  of  construction  orders,  is 
intended  to  satisfy  the  intention  of  the 
Conference  Report  that  procedures  be 
informal  and  expedited.  A  proceeding 
regarding  the  issuance  of  a  prohibition 
order  would  be  commenced  either  by 
application  from  a  powerplant  or  major 
fuel  burning  installation  or  by  FEA  on 
its  initiative.  The  sections  in  this  sub¬ 
part  that  describe  notice,  the  criteria  to 
be  considered  in  making  the  determina¬ 
tion  regarding  issuance  of  a  prohibition 
order,  the  effective  date  and  content  of  a 
prohibition  order,  and  the  right  of  appeal 
are  applicable  regardless  of  whether  the 
proceeding  was  initiated  by  application 
or  by  FEA. 

In  recognition  of  the  practical  effect  of 
the  June  30,  1975  expiration  of  FEA’s 
authority  to  issue  prohibition  orders, 
applications  for  prohibition  orders  filed 
after  April  1,  1974  would  be  dismissed 
automatically,  with  no  right  of  admin¬ 
istration  appeal.  The  acceptance  of  ap¬ 
plications  after  April  1  would  not  give 
sufficient  time  to  permit  FEA  to  process 
the  application  and  any  administrative 
appeal  of  denial  of  the  application.  An 
order  dismissing  an  application  filed  after 
April  1, 1975  is  a  final  order  of  FEA. 

An  application  for  a  prohibition  order 
would  be  required  to  contain  the  infor¬ 
mation  FEA  needs  to  make  a  decision  as 
to  whether  it  can  make  the  findings  spec¬ 
ified  by  ESECA.  The  accuracy  of  this  in¬ 
formation  must  be  certified  by  the  appli¬ 
cant’s  chief  executive  officer  or  his  duly 
authorized  representative.  Any  informa¬ 
tion  or  documents  provided  during  a  pro¬ 
ceeding  may  be  investigated  by  FEA. 
Third  person  submissions  regarding  an 
application  may  be  solicited  or  accepted 
by  FEA  provided  the  applicant  is  af¬ 
forded  an  opportunity  to  respond  to  all 
relevant  third  person  submissions  (ex¬ 
cept  written  or  oral  presentation  of  data, 
views  or  arguments  submitted  in  response 


to  the  notice  of  intention  published  in 
the  Federal  Register). 

The  criteria  for  issuance  of  a  prohibi¬ 
tion  order  are  contained  in  §§  305.3  and 
305.4  are  derived  in  part  from  language 
in  section  2  (a)  and  (b)  of  ESECA.  If  a 
prohibition  order  is  issued,  it  would  in¬ 
clude  a  recitation  of  the  conclusions  re¬ 
garding  those  findings  and  a  summary 
of  the  rationale  for  each. 

The  timeliness  section  of  Subpart  B  is 
drafted  to  accommodate  the  time  con¬ 
straints  imposed  on  FEA  by  the  June  30, 
1975  expiration  of  its  authority  to  issue 
prohibition  orders.  If  FEA  has  not  taken 
any  action  on  an  application  for  a  short¬ 
term  or  long-term  prohibition  order 
within  30  days  of  the  filing  or  by  May  1, 
1975,  whichever  is  earlier,  the  applicant 
may  treat  it  as  denied  and  may  file  an 
administrative  appeal.  Given  the  require¬ 
ments  for  written  comment  and  oral 
presentation,  and  the  June  30  expiration 
of  authority,  the  significant  action  by 
FEA  with  respect  to  a  prohibition  order 
is  service  on  the  applicant  of  the  notice 
of  Intent  to  issue  such  order,  and,  ac¬ 
cordingly,  the  definition  of  the  term 
“action”  has  been  expanded  to  include 
that  event. 

The  appeal  of  an  order  denying  an 
application  for  a  prohibition  order  must 
be  filed  within  10  days  of  service  of  that 
order,  or  within  10  days  of  the  date  the 
applicant  can  treat  the  application  as 
denied.  Appeal  of  an  issued  prohibition 
order  can  only  be  taken  after  it  becomes 
effective — that  is  after  EPA  review  and 
FEA  issuance  of  a  Notice  of  Effectiveness ; 
the  appeal  must  be  filed  within  30  days 
of  service  of  that  notice.  A  further  discus¬ 
sion  of  the  appeals  procedure  for  effec¬ 
tive  prohibition  orders  is  in  the  discussion 
of  Subpart  H — Appeals. 

Subpart  C — Construction  orders.  The 
requirement  that  a  powerplant  (other 
than  a  combustion  gas  turbine  or  com¬ 
bined  cycle  unit)  in  the  early  planning 
process  be  designed  and  constructed  to  be 
capable  of  burning  coal  as  its  primary 
energy  source  is  proposed  to  be  effected 
by  issuance  of  a  construction  order.  Un¬ 
like  a  prohibition  order,  a  construction 
order  would  be  effective  upon  issuance. 
The  proceeding  for  issuance  of  a  con¬ 
struction  order  would  be  initiated  either 
by  application  from  a  powerplant  in  the 
early  planning  process  or  by  FEA.  If  the 
proceeding  is  to  be  initiated  by  an  appli¬ 
cant,  an  “Application  for  Construction 
Order”  would  be  filed. 

FEA  proposes  that  all  applications  for 
construction  orders  be  filed  by  April  1, 
1975,  and  that  those  filed  after  that  date 
would  be  dismissed  automatically.  The 
rationale  for  this  cut-off  date  is  the  same 
as  for  applications  for  prohibition  orders. 

Although  not  a  requirement  of  ESECA, 
FEA  proposes  that  before  issuance  of  a 
construction  order,  it  will  publish  a  notice 
of  its  intention  to  issue  a  construction 
order  in  the  Federal  Register.  The  notice 
would  state  that  interested  persons  would 
be  allowed  no  less  than  10  days  from 
publication  of  the  notice  within  which 
to  file  written  data,  views  and  arguments. 

ESECA  requires  that  FEA  make  certain 
findings  before  issuing  a  construction 


order.  These  findings  are  similar  to  those 
required  for  prohibition  orders.  An  appli¬ 
cant  for  a  construction  order  would  be 
required  to  provide  FEA  with  informa¬ 
tion  regarding  these  findings,  in  addition 
to  more  general  descriptive  Information 
regarding  locale,  fuels  to  be  utilized,  area 
to  be  served  by  the  powerplant  and  other 
factors  that  are  stated  in  Part  307. 

Any  construction  order  will  be  issued 
subject  to  the  findings  stated  in  9  307.3 
(b)  and  (c) .  FEA  also  will  give  considera¬ 
tion  to  the  factors  stated  in  9  307.3(d) 
that  were  discussed  in  connection  with 
Part  307.  The  proposed  construction 
order  would  state  FEA’s  conclusions  and 
a  summary  of  the  rationale  for  the  find¬ 
ings  required  by  ESECA  and  its  conclu¬ 
sions  regarding  the  other  factors  FEA 
must  consider  prior  to  issuance  of  an 
order. 

In  view  of  the  June  30, 1975  expiration 
of  FEA’s  authority  to  issue  construction 
orders,  the  proposed  regulations  treat 
FEA’s  failure  to  take  action  within  30 
days  of  filing  or  by  May  1,  1975,  which¬ 
ever  is  earlier,  as  a  denial  of  the  appli¬ 
cation.  The  term  “action”  includes  serv¬ 
ice  of  the  notice  of  intention  to  issue  a 
construction  order.  Appeal  must  be  taken 
within  10  days  of  service  of  the 'cons  trac¬ 
tion  order  or  the  order  denying  the  ap¬ 
plication,  or  within  10  days  of  the  date 
on  which  the  applicant  can  treat  the 
application  as  having  been  denied. 

Subparts  E/F — Exception! exemption. 
These  procedures  are  the  same  as  those 
stated  in  Subparts  D  and  E  of  Part  205. 
Subpart  E  of  this  part  provides  a  pro¬ 
cedure  for  obtaining  an  exception  from 
a  regulation  ruling  or  generally  appli¬ 
cable  requirement,  while  Subpart  F 
states  a  procedure  for  seeking  an  exemp¬ 
tion  from  no  less  than  an  entire  part 
or  subpart  of  Parts  303,  305  or  307.  These 
procedures  are  included  because  of  the 
requirements  of  section  7(i)(l)(D)  of 
the  Federal  Energy  Administration  Act 
of  1974.  It  is  unlikely,  however,  that  they 
will  have  much  application  to  the  coal 
utilization  program.  Specifically,  neither 
the  exception  nor  the  exemption  proce¬ 
dures  provide  relief  from  an  FEA  order. 
Thus,  neither  proceeding  could  result  in 
relief  from  a  prohibition  order  or  con¬ 
struction  order,  nor  from  the  orders  FEA 
would  issue  to  deny  applications  for  such 
orders.  An  appeal  or,  if  appropriate, 
modification  or  rescission,  would  be  the 
appropriate  vehicle  for  relief  from  these 
orders. 

The  criteria  for  issuance  of  an  excep¬ 
tion  are  special  hardship,  inequity  or  un¬ 
fair  distribution  of  burdens.  These  fac¬ 
tors  are  also  considered  by  FEA  in  mak¬ 
ing  its  determination  to  issue  a  prohibi¬ 
tion  order  or  construction  order,  and 
could  be  raised,  if  appropriate,  on  ad¬ 
ministrative  appeal  and  in  applications 
for  modification  or  rescission.  Since  Sub¬ 
part  E  provides  that  an  exception  will 
not  be  considered  when  a  more  appro¬ 
priate  proceeding  is  available,  it  is  likely 
that  appeals  and  modification/rescission 
procedures  will  be  used  more  often  than 
the  exceptions  procedure. 

The  exemption  procedure  also  is  of 
limited  applicability  to  the  proposed 
ESECA  substantive  regulations.  If  the 
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findings  specified  in  ESECA  are  made 
regarding  a  particular  powerplant,  the 
Act  requires  FEA  to  issue  a  prohibition 
order.  It  is  unlikely  that  FEA  could  offer 
a  procedure  that  could  be  used  to  thwart 
the  mandatory  requirements  of  ESECA. 
Conversely,  since  FEA  has  discretionary 
authority  with  respect  to  prohibition 
orders  issued  to  major  fuel  burning  in¬ 
stallations  and  with  respect  to  construc¬ 
tion  orders,  the  exemption  proceeding 
may  not  be  available  for  those  proce¬ 
dures  either,  since  it  is  not  clear  whether 
a  request  for  exemption  from  discretion¬ 
ary  authority  is  a  meaningful  request. 
The  appeals  and  modification/rescission 
procedures,  in  any  event,  provide  ade¬ 
quate  relief  to  any  person  aggrieved  by 
a  construction  order,  or  a  prohibition 
order  issued  to  a  major  fuel  burning 
installation. 

Subpart  H — Appeal.  The  procedures 
for  appeal  of  construction  orders,  most 
other  orders,  or  interpretations  are 
basically  the  same  as  those  provided  in 
Subpart  H  of  Part  205.  However,  there 
would  be  a  change  in  the  procedures 
regarding  the  appeal  of  a  prohibition 
order.  The  proposed  appeals  procedures 
provide  that  the  appeal  of  a  prohibition 
order  must  be  filed  within  30  days  after 
FEA  serves  a  Notice  of  Effectiveness  and 
cannot  be  filed  prior  to  service  of  that 
notice. 

FEA  has  received  preliminary  inquiries 
concerning  the  procedures  by  which  it 
intends  to  take  into  account  new  infor¬ 
mation  that  develops  subsequent  to  the 
issuance  by  FEA  of  a  prohibition  order, 
particularly  new  information  regarding 
the  costs  of  compliance  with  air  quality 
requirements  that  are  engendered  by 
EPA  action  on  an  issued  prohibition 
order.  The  proposed  regulations  provide 
that  the  modification  and  rescission  pro¬ 
cedures  of  Subpart  J  are  the  appropriate 
vehicle  for  requesting  that  a  prohibition 
order  be  reconsidered  on  the  ground  of 
significantly  changed  circumstances, 
such  as  discovery  of  material  facts  affect¬ 
ing  the  findings  on  which  the  prohibition 
order  is  based.  Therefore,  these  proce¬ 
dures  would  be  the  appropriate  method 
of  seeking  the  modification  or  rescission 
of  a  prohibition  order  based  on  an  asser¬ 
tion  that  FEA’s  finding  of  practicability 
(including  economic  feasibility)  is  af¬ 
fected  by  material  new  facts  concerning 
the  requirements  of  section  119  of  the 
Clean  Air  Act  that  result  from  EPA’s 
evaluation  of  an  issued  prohibition  order. 
Because  it  is  contemplated  that  an  appli¬ 
cation  for  modification  or  rescission  of  a 
prohibition  order  is  the  proper  procedure 
in  these  circumstances,  this  subpart  con¬ 
tains  a  conforming  provision  stating  that 
the  appeal  of  a  prohibition  order  may  not 
raise  the  issue  of  significantly  changed 
circumstances. 

If  a  powerplant  or  major  fuel  burning 
Installation  files  an  application  for  modi¬ 
fication  or  rescission  of  a  prohibition 
order  (other  than  a  modification  to  make 
a  short-term  order  long-term) ,  any 
appellate  proceeding  on  that  order  would 
be  suspended  automatically.  The  suspen¬ 
sion  would  be  in  effect  until  30  days  after 
•an  order  is  issued  in  the  modification/ 


rescission  proceeding  or  until  30  days 
after  the  applicant  for  modification  or 
rescission  of  the  prohibition  order  could 
treat  the  application  as  denied.  If  an' 
appeal  arises  from  the  modification/ 
rescission  proceeding,  it  would  be  con¬ 
solidated  with  the  appeal  of  the  pro¬ 
hibition  order. 

At  two  points  in  any  appeals  procedure 
the  appellant  may  treat  FEA  inaction 
as  a  denial  and  may  seek  judicial  review : 

(1)  90  days  after  service  of  a  notice  that 
all  substantive  information  has  been  re¬ 
ceived,  and  (2)  120  days  after  the  appeal 
has  been  filed,  notwithstanding  the  pro¬ 
vision  in  number  1.  However,  if  the  ap¬ 
peal  is  suspended  because  an  application 
for  modification  or  rescission  has  been 
filed,  the  running  of  the  120  days  also 
would  be  suspended. 

Subpart  J — Modification  or  Rescission 
of  Prohibition  Orders  and  Construction 
Orders.  As  proposed,  Part  303  contains 
two  separate  procedures  for  the  modi¬ 
fication  or  rescission  of  mi  FEA  order: 
Subpart  J,  which  applies  only  to  the  mod¬ 
ification  or  recission  of  prohibition  and 
construction  orders,  and  Subpart  K, 
which  applies  to  modification  or  rescis¬ 
sion  of  all  other  orders  issued  in  the  coal 
utilization  program.  Within  Subpart  J, 
there  is  a  distinction  between  the  pro¬ 
cedures  for  modification  of  short-term 
prohibition  orders  to  make  them  long¬ 
term  and  other  modifications  or  rescis¬ 
sions  of  prohibition  orders:  this  distinc¬ 
tion  is  made  because  the  former  action 
must  conform  to  the  special  requirements 
that  ESECA  places  on  the  issuance  of 
long-term  orders. 

It  is  proposed  that  the  proceeding  for 
modification  or  rescission  of  a  prohibition 
order  or  a  construction  order  may  be 
commenced  by  application  or  by  FEA  on 
its  initiative.  In  all  such  proceedings  the 
sections  of  the  subpart  pertaining  to 
notice,  criteria  for  issuance  of  an  order, 
the  content  of  an  order,  and  appeals 
would  be  applicable. 

The  basis  on  which  there  could  be  a 
modification  or  rescission  of  a  prohibition 
order  (other  than  modification  of  a 
short-term  order  to  make  it  a  long-term 
order)  or  a  construction  order  is  “signifi¬ 
cantly  changed  circumstances.”  This 
term  is  defined  as: 

(i)  The  discovery  of  material  facts  that 
were  not  known  or  could  not  have  been 
known  at  the  time  of  the  proceeding  and 
action  upon  which  the  application  is 
based — in  particular,  those  that  would 
substantially  affect  the  findings  made  by 
FEA  in  accordance  with  85  305.3(b), 
305.4(b) ,  or  307.3(b)  and  (c) ,  or  the  fac¬ 
tors  considered  pursuant  to  §§  305.4(c) 
and  307.3(d). 

(ii)  The  discovery  of  a  law,  regulation, 
interpretation,  ruling,  order  or  decision 
on  appeal  or  exception  that  was  in  effect 
at  the  time  of  the  proceeding  upon  which 
the  application  or  order  is  based  and 
which,  if  such  had  been  made  known 
the  FEA,  would  have  been  relevant  to 
the  proceeding  and  would  have  substan¬ 
tially  altered  the  outcome;  or 

(iii)  There  has  been  a  substantial 
change  in  the  facts  of  circumstances 
upon  which  was  based  an  outstanding 


and  continuing  prohibition  order  or, 
upon  which  was  based  an  outstanding 
and  continuing  construction  order,  which 
change  occurred  during  the  interval  be¬ 
tween  issuance  of  the  order  and  service 
of  the  Notice  of  Effectiveness,  or  occur¬ 
red  during  the  interval  after  service  of 
the  Notice  of  Effectiveness  and  the  appli¬ 
cation  for  modification  or  rescission  of  a 
prohibition  order,  or  during  the  interval 
between  issuance  of  a  construction  order 
and  the  date  of  the  application  for  modi¬ 
fication  or  rescission  of  it,  and  was  caused 
by  forces  or  circumstances  beyond  the 
control  of  the  applicant. 

A  short-term  prohibition  order  would 
be  modified  to  make  it  a  long-term  order 
only  if  FEA  is  able  to  make  the  findings 
required  by  ESECA.  These  criteria  are 
stated  in  §§  305.3  and  305.4  of  the  regu¬ 
lations.  The  application  to  modify  a 
short-term  order  to  make  it  a  long-term 
order  would  have  to  be  filed  by  May  15, 
1975. 

If  the  application  for  modification  or 
rescission  of  a  prohibition  order  is  the 
result  of  significantly  changed  circum¬ 
stances  that  occurred  during  the  interval 
between  issuance  of  the  order  and  service 
the  Notice  of  Effectiveness,  the  applica¬ 
tion  would  be  required  to  be  filed  within 
30  days  of  service  of  that  notice.  An  ap¬ 
plication  based  on  significantly  changed 
circumstances,  other  than  those  that  oc¬ 
curred  during  that  interval,  may  be  filed 
at  any  time  after  the  notice  is  served. 

It  is  proposed  that  an  application  for 
modification  of  a  construction  order  not 
be  filed  until  the  lapse  of  the  30-day 
period  within  which  a  person  may  file  an 
appeal  of  that  order,  or  if  an  appeal  has 
been  filed,  a  final  order  has  been  issued. 

Before  FEA  modifies  or  rescinds  a 
prohibition  order  (other  than  modifica¬ 
tion  of  a  short-term  order  to  make  it 
long-term)  or  a  construction  order,  the 
proposed  regulations  would  provide  that 
FEA  may  publish  notice  of  its  intention 
to  take  such  action  in  the  Federal  Reg¬ 
ister.  This  provides  FEA  the  descretion 
not  to  publish  a  notice  when  the  proceed¬ 
ing  involves  insubstantial  issues.  For 
modification  of  a  short-term  order  to 
make  it  a  long-term  order,  however, 
ESECA  requires  that  FEA  publish  notice 
in  the  Federal  Register  of  its  intention 
to  make  such  modification  and  give  in¬ 
terested  persons  an  opportunity  to  make 
written  or  oral  presentation  of  data, 
views  or  arguments.  Any  notice  published 
would  provide  no  less  than  a  10-day  pe¬ 
riod  from  the  date  of  its  publication 
within  which  written  comments  must  be 
made. 

The  content  of  an  application  for 
modification  or  rescission  of  a  prohibi¬ 
tion  order  (other  than  modification  of 
a  short-term  order  to  make  it  a  long¬ 
term  order)  or  a  construction  order 
would  be  required  to  include  sufficient 
information  to  demonstrate  that  there 
were  significantly  changed  circum¬ 
stances.  An  application  for  modification 
of  a  short-term  order  to  make  it  a  long¬ 
term  order  would  have  to  contain  suf¬ 
ficient  information  to  enable  FEA  to 
determine  whether  It  can  make  the  find¬ 
ings  required  by  ESECA. 
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As  with  a  long-term  prohibition  order, 
the  effective  date  of  the  order  modify¬ 
ing  a  short-term  order  to  make  it  long¬ 
term  order  is  dependent  upon  FEA’s 
receipt  of  the  EPA  certification  or  no¬ 
tification,  previously  described  in  con¬ 
junction  with  the  discussion  of  sub¬ 
part  B,  and  service  by  PEA  of  a  Notice 
of  Effectiveness.  The  modified  short¬ 
term  order  would  not  be  effective  for 
any  period  certified  by  the  Administrator 
of  EPA  under  §  119(d)  (3)  (B)  of  the 
Clean  Air  Act.  The  order  modifying  a 
short-term  order  would  include  a  recita¬ 
tion  of  the  findings  required  by  ESECA 
and  a  summary  of  the  rationale  for  each. 

The  modification  or  rescission  of 
other  prohibition  orders  and  construc¬ 
tion  orders  would  state  the  pertinent 
facts  and  legal  basis  of  the  order,  and 
that  any  person  aggrieved  thereby  may 
file  an  appeal  with  the  Office  of  Excep¬ 
tions  and  Appeals.  These  orders  are  ef¬ 
fective  upon  issuance. 

The  proposed  regulations  provide  that 
if  PEA  fails  to  take  action  on  an  appli¬ 
cation  to  modify  or  rescind  any  prohibi¬ 
tion  order  within  30  days  of  its  filing, 
the  applicant  may  treat  the  application 
as  being  denied  and  may  file  an  appeal. 
In  each  case,  the  term  “action”  would 
include  publication  of  a  notice  of  inten¬ 
tion  to  modify  or  rescind  in  the  Federal 
Register,  if  such  were  published.  If  the 
action  taken  by  PEA  is  publication  of 
that  notice,  FEA  proposes  that  if  it  fails 
to  grant  or  deny  the  application  within 
150  days  of  filing,  the  applicant  may 
treat  the  application  as  being  denied  and 
may  file  an  appeal. 

Pursuant  to  Subpart  I,  a  stay  of  the 
effectiveness  of  a  prohibition  order  may 
be  obtained  incident  to  an  application 
for  modification  or  rescission  of  a  pro¬ 
hibition  order  (other  than  the  modifi¬ 
cation  of  a  short-term  order  to  make  it 
a  long-term  order) . 

Subpart  N — Conferences,  Hearings  and 
Public  Hearings.  FEA  proposes  that  con¬ 
ferences  may  be  requested  in  connection 
with  any  proceeding,  but  will  be  held  only 
in  the  discretion  of  FEA.  Hearings,  other 
than  public  hearings,  may  be  requested 
only  in  connection  with  exceptions  and 
appeals  proceedings.  The  granting  of  the 
request  for  a  hearing  would  be  in  the 
discretion  of  FEA.  FEA  on  its  initiative, 
however,  may  determine  that  a  hearing 
or  a  conference  should  be  held  in  con¬ 
nection  with  any  proceedings. 

In  response  to  the  ESECA  require¬ 
ment  that  there  be  made  available  an 
opportunity  for  oral  presentation  of 
data,  views  and  argument  prior  to  issu¬ 
ance  of  a  long-term  prohibition  order  or 
the  modification  of  a  short-term  order 
to  make  it  a  long-term  order,  this  pro¬ 
posed  subpart  provides  that  there  shall 
be  a  public  hearing  prior  to  issuance  of 
those  orders. 

Subpart  Q — Investigations,  Violations, 
Sanctions  and  Judicial  Actions.  The  vio¬ 
lation  of  Parts  303,  305  or  307  will  subject 
the  violator  to  the  civil  and  criminal 
penalties  provided  in  ESECA.  The  willful 
violation  of  any  of  those  parts  by  any 
person  shall  subject  that  person  to  a 
criminal  fine  of  not  more  than  $5,000  for 
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each  violation.  The  violation  of  those 
parts  also  will  subject  the  person  to  a 
civil  penalty  of  not  more  than  $2,500  for 
each  violation.  When  appropriate,  FEA 
may  compromise,  settle  and  collect  civil 
penalties. 

Criminal  violations  and  actions  for 
civil  penalties  are  prosecuted  by  the 
Department  of  Justice  upon  referral  by 
FEA. 

A  public  hearing  on  this  proposed  rule- 
making  will  be  held  beginning  at  9:30 
a.m.,  on  February  19, 1975,  in  Room  2105, 
2000  M  Street,  NW,  Washington,  D.C., 
to  receive  oral  presentation  of  data, 
views  and  argument  from  interested  per¬ 
sons.  Any  person  who  has  an  interest  in 
the  subject  of  the  hearing,  or  who  is  a 
representative  of  a  group  or  class  of 
persons  which  has  an  interest  in  the 
subject  of  the  hearing,  may  make  a  writ¬ 
ten  request  for  an  opportunity  to  make 
oral  presentation.  That  request  should 
be  directed  to  FEA  Executive  Commu¬ 
nications  and  must  be  received  before 
4:30  p.m.,  e.s.t.,  February  11,  1975.  The 
request  may  be  hand-delivered  to  FEA 
Executive  Communications,  Room  3300, 
Federal  Building,  12th  and  Pennsylvania 
Avenues  NW,  Washington,  D.C.,  between 
the  hours  of  8  a.m.,  and  4:30  p.m.,  Mon¬ 
day  through  Friday.  The  person  making 
the  request  should  be  prepared  to  de¬ 
scribe  the  interest  concerned;  if  appro¬ 
priate,  to  state  why  he  or  she  is  a  pro¬ 
per  representative  of  a  group  or  class 
of  persons  which  has  such  an  interest; 
and  to  give  a  concise  summary  of  the 
proposed  oral  presentation  and  a  phone 
number  where  he  or  she  may  be  con¬ 
tacted  through  February  18,  1975.  Each 
person  selected  to  be  heard  will  be  so 
notified  by  the  FEA  before  5:30  p.m., 
February  14,  1975,  and  must  submit  100 
copies  of  the  statement  to  Executive 
Communications,  FEA,  Room  3309,  Fed¬ 
eral  Building,  Washington,  D.C.  20461, 
before  3:00  p.m.,  e.s.t.,  February  18,  1975. 

The  FEA  reserves  the  right  to  limit  the 
number  of  representatives  of  a  particular 
group  or  class  of  persons  to  be  heard  at 
the  hearing,  to  schedule  their  or  other 
person’s  presentations,  and  to  establish 
the  procedures  governing  the  conduct  of 
the  hearing.  The  length  of  time  allocated 
to  each  presentation  may  be  limited, 
based  on  the  number  of  persons  request¬ 
ing  to  be  heard. 

An  FEA  official  will  be  designated  to 
preside  at  the  hearing.  It  will  not  be  a 
judicial  or  evidentiary-type  hearing. 
Questions  may  be  asked  only  by  those 
conducting  the  hearing,  and  there  will 
be  no  cross-examination  of  persons  pre¬ 
senting  statements.  Any  decision  made  by 
the  FEA  with  respect  to  the  subject  mat¬ 
ter  of  the  hearing  will  be  based  on  all 
information  available  to  the  FEA.  At  the 
conclusion  of  all  initial  oral  statements, 
each  person  who  has  made  an  oral  state¬ 
ment  will  be  given  the  opportunity,  if  he 
or  she  so  desires,  to  make  a  rebuttal 
statement.  The  rebuttal  statements  will 
be  given  in  the  order  in  which  the  initial 
statements  were  made  and  will  be  sub¬ 
ject  to  the  time  limitations. 

Any  interested  person  may  submit 
questions  to  be  asked  of  any  person  mak¬ 
ing  a  statement  at  the  hearing  to  FEA 
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Executive  Communications  before  4:39 
p.m.,  February  14,  1975.  Any  person  who 
makes  an  oral  statement  and  who  wishes 
to  ask  a  question  at  the  hearing  may  sub¬ 
mit  the  question,  in  writing,  to  the  pre¬ 
siding  officer.  The  FEA,  or  the  presiding 
officer  if  the  question  is  submitted  at  the 
hearing,  will  determine  whether  the  ques¬ 
tion  is  relevant,  and  whether  time  lim¬ 
itations  permit  it  to  be  presented  for 
answer. 

Any  further  procedural  rules  neces¬ 
sary  for  the  proper  conduct  of  the  hear¬ 
ing  will  be  announced  by  the  presiding 
officer. 

A  transcript  of  the  hearing  will  be 
made  and  the  entire  record  of  the  hear¬ 
ing,  including  the  transcript,  will  be  re¬ 
tained  by  the  FEA  and  made  available 
for  inspection  at  the  FEA  Administra¬ 
tor’s  Reception  Area,  Room  3400,  Fed¬ 
eral  Building  12th  and  Pennsylvania 
Avenue  NW.,  Washington,  D.C.,  between 
the  hours  of  8  a.m.  and  4:30  p.m.,  Mon¬ 
day  through  Friday.  Anyone  may  pur¬ 
chase  a  copy  of  the  transcript  from  the 
reporter. 

Interested  persons  are  invited  to  sub¬ 
mit  data,  views,  or  arguments  with  re¬ 
spect  to  the  proposed  regulations  to 
Executive  Communications,  Federal  En¬ 
ergy  Administration,  Box  BY,  Washing¬ 
ton,  D.C.  20461. 

Comments  should  be  identified  on  the 
outside  envelope  and  on  documents  sub¬ 
mitted  to  FEA  Executive  Communica¬ 
tions  with  the  designation  “Coal  Utiliza¬ 
tion  Regulations.”  Fifteen  copies  should 
be  submitted.  All  comments  received  by 
February  18,  1975,  and  all  relevant  in¬ 
formation,  will  be  considered  by  FEA. 

Any  information  or  data  considered 
by  the  person  furnishing  it  to  be  con¬ 
fidential  must  be  so  identified  and  sub¬ 
mitted  in  writing,  one  copy  only.  The 
FEA  reserves  the  right  to  determine  the 
confidential  status  of  the  information 
or  data  and  to  treat  it  according  to  its 
determination. 

As  required  by  §  7(c)  (2)  of  the  Federal 
Energy  Administration  Act  of  1974,  Pub. 
L.  93-275,  a  copy  of  this  notice  has  been 
submitted  to  the  Administrator  of  EPA 
for  his  comments  concerning  the  impact 
of  this  proposed  rulemaking  on  the  qual¬ 
ity  of  the  environment.  The  EPA  has 
stated  that  “idlue  to  the  complexity  of 
these  proposals  tthe  proposed  coal  utili¬ 
zation  regulations]  and  the  time  limita¬ 
tions  of  this  initial  review  period,  EPA 
intends  to  review  the  FEA  proposals 
under  the  more  extended  agency  review 
process  and  pursuant  to  ovlr  authority 
under  section  309  of  the  Clean  Air  Act,  as 
amended.” 

(Energy  Supply  and  Environmental  Coor¬ 
dination  Act  of  1974  (Pub.  L.  93-319);  Fed¬ 
eral  Energy  Administration  Act  of  1974  (Pub. 
L.  93-276) ;  E.0. 11790  (  39  FR  23186)  ) 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  Chapter  II,  Title  10 
of  the  Code  of  Federal  Regulations  as 
set  forth  below. 

Issued  in  Washington,  D.C.,  Janu- 
uary  31,  1975. 

Robert  E.  Montgomery,  Jr., 

General  Counsel, 
Federal  Energy  Administration. 
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L  Chapter  n  o f  10  Code  of  Federal 
Regulations  is  amended  to  add  Part  303, 
which  reads  as  follows: 

PART  303— ADMINISTRATIVE 
PROCEDURES  AND  SANCTIONS 

Subpart  A— General  Provisions 

Sec. 

303.1  Purpose  and  scope. 

303.2  Definitions. 

303.3  Appearance  before  the  FEA. 

303.4  Filing  of  documents. 

303.5  Computation  of  time. 

303  A  Extension  of  time. 

303.7  Service. 

303.8  Subpoenas:  witness  fees. 

303.9  General  filing  requirements. 

303.10  Effective  date  of  orders.  ,, 

303.11  Order  of  precedence. 

303.13  Address  for  filing  documents  with 
the  FEA. 

303.13  Public  docket  room. 

303.14  Office  of  Private  Grievances  and 

Redress. 

Subpart  B — Prohibition  Orders 

303.30  Purpose  and  scope. 

303.31  What  to  file. 

303.32  Where  to  file. 


303.33 

When  to  file. 

303.34 

Notice. 

303.35 

Contents. 

303.36 

FEA  evaluation. 

303.37 

Decision  and  order. 

303.38 

Timeliness. 

30339 

Appeal. 

Subpart  C — Construction  Orders 

803.40 

Purpose  and  scope. 

303.41 

What  to  file. 

303.42 

Where  to  file. 

806.43 

When  to  file. 

303.44 

Notice. 

303.45 

Contents. 

303.46 

FEA  evaluation. 

303.47 

Decision  and  order. 

303.48 

Timeliness. 

803.46 

Appeal. 

Subpart  D — {Reserved] 
Subpart  E — Exception 

303.60 

Purpose  and  scope. 

303.61 

What  to  file. 

303.62 

Where  to  file. 

303.63 

Notice. 

303.64 

Contents. 

303.65 

FEA  evaluation. 

303.66 

Decision  and  order. 

303.67 

Timeliness. 

303.68 

Appeal. 

Subpart  F — Exemption 

303.70 

Purpose  and  scope. 

303.71 

Procedures. 

303.72 

What  to  file. 

303.73 

Where  to  file. 

303.74 

Contents. 

303.75 

FEA  evaluation. 

303.76 

Decision  and  order. 

303.77 

Timeliness. 

303.78 

Appeal. 

Subpart  G — Interpretation 

303.80 

Purpose  and  scope. 

303.81 

What  to  file. 

303.82 

Where  to  file. 

303  A3 

Contents. 

303.84 

FEA  evaluation. 

303.85 

Decision  and  order. 

303.86 

Appeal. 

Subpart  H — Appeal 

303.60 

Purpose  and  scope. 

303.91 

Who  may  file. 

803.92 

What  to  file. 

303.93 

Where  to  file. 

303.94 

When  to  file. 

303.95 

Notice. 

303.96 

Contents. 

Sec. 

303.97  FEA  evaluation. 

303.98  Decision  and  order. 

303.99  Appeal  of  a  remedial  order. 

303.100  Timeliness. 

Subpart  I — Stay 

303.110  Purpose  and  scope. 

303.111  What  to  file. 

303.112  Where  to  file. 

303.113  Notice. 

303.114  Contents. 

303.115  FEA  evaluation. 

303.116  Decision  and  order. 

Subpart  J — Modification  or  Rescission  of 
Prohibition  Orders  and  Construction  Orders 

303.120  Purpose  and  scope. 

303.121  What  to  file. 

303.122  Where  to  file. 

303.123  When  to  file. 

303.124  Notice. 

303.125  Contents. 

303.126  FEA  evaluation. 

303.127  Decision  and  order. 

303.128  Timeliness. 

303.129  Appeal. 

Subpart  K — Modification  or  Rescission  of  Orders 
(Other  Than  Prohibition  Orders  and  Construc¬ 
tion  Orders)  and  Interpretations 

303.130  Purpose  and  scope. 

303.131  What  to  file. 

303.132  Where  to  file. 

303.133  Notice. 

303.134  Contents. 

303.135  FEA  evaluation. 

303.136  Decision  and  order. 

303.137  Timeliness. 

303.138  Appeal. 

Subpart  L — Rulings 

303.150  Purpose  and  scope. 

303.151  Criteria  for  Issuance. 

303.152  Modification  or  resclsison. 

303.153  Comments. 

303.154  Appeal. 

Subpart  M — Rulemaking 

303.160  Purpose  and  scope. 

303.161  What  to  file. 

303.162  Where  to  file. 

Subpart  N — Conferences,  Hearings,  and  Public 
Hearings 

303.170  Purpose  and  scope. 

303.171  Conferences. 

803.172  Hearings. 

803.173  Public  hearings. 

Subpart  O — Complaints  . 

303.180  Purpose  and  scope. 

303.181  What  to  file. 

303.182  Where  to  file. 

303.183  Contents. 

303.184  FEA  evaluation. 

803.185  Decision. 

Subpart  P — Notice  of  Probable  Violation  and 
Remedial  Order 

303.190  Purpose  and  scope. 

303.191  Notice  of  probable  violation. 

303.192  Remedial  order. 

803.193  Remedial  order  for  Immediate  com¬ 

pliance. 

303.194  Remedies. 

303.195  Appeal. 

Subpart  Q — Investigations,  Violations,  Sanctions 
and  Judicial  Actions 

303.200  Investigations. 

803.201  Violations. 

303 .202  Sanctions. 

303.203  Injunctions. 

Subpart  A — General  Provisions 
§  303.1  Purpose  and  scope. 

(a)  Part  303  establishes  the  procedures 
to  be  utilized  and  Identifies  the  sanctions 
that  are  available  In  proceedings  before 


the  Federal  Energy  Administration  in  ac¬ 
cordance  with  Parts  305  and  307  of  this 
chapter. 

(b)  This  subpart  defines  certain  terms 
and  establishes  procedures  that  are  ap¬ 
plicable  to  each  proceeding  described  in 
this  part. 

§  303.2  Definitions. 

As  used  in  this  part,  the  term: 

“Action”  means  an  order,  or  modifica¬ 
tion  or  rescission  thereof,  interpreta¬ 
tion,  notice  of  probable  violation,  or  rul¬ 
ing  issued,  or  a  rulemaking  undertaken 
by  the  FEA. 

“Aggrieved”,  for  purposes  of  adminis¬ 
trative  proceedings,  means  a  person  with 
an  interest  sought  to  be  protected  under 
the  FEAA  or  ESECA  who  is  adversely  af¬ 
fected  by  an  order  or  interpretation  is¬ 
sued  by  the  FEA. 

“Air  pollution  requirements”  means 
any  emission  limitation,  schedule  or 
timetable  for  compliance,  or  other  re¬ 
quirement,  which  is  prescribed  under  any 
Federal,  State,  or  local  law  or  regulation, 
Including  the  Clean  Air  Act  (except  for 
any  requirement  prescribed  under  sub¬ 
sections  (c)  or  (d)  or  section  119,  section 
110(a)  (2)  (F)  (v),  or  section  303  of  such 
Act) ,  and  which  limits  stationary  source 
emissions  resulting  from  combustion  of 
fuels  (including  a  prohibition  on,  or  spe¬ 
cification  of,  the  use  of  any  fuel  of  any 
type,  grade,  or  pollution  characteristic). 

“Clean  Air  Act”  means  the  Clean  Air 
Act,  as  amended,  42  U.S.C.  1857  et  seq. 
(1970),  as  amended  by  Pub.  L.  93-319, 
88  Stat.  246. 

“Coal”  includes  coal  derivatives. 
“Compliance  date  extension”  means 
an  extension  issued  by  the  Administrator 
of  EPA  in  accordance  with  section  119 

(c)  of  the  Clean  Air  Act  as  a  result  of 
which  a  powerplant  or  major  fuel  burn¬ 
ing  Installation  may  not,  until  January 
1,  1979,  be  prohibited,  by  reason  of  the 
application  of  any  air  pollution  require¬ 
ments,  from  burning  coal  which  is  avail¬ 
able  to  such  source,  except  as  otherwise 
provided  in  section  119(d)(3)  of  that 
Act. 

“Conference”  means  an  Informal 
meeting,  incident  to  any  proceeding, 
between  FEA  and  any  person  aggrieved 
by  that  proceeding. 

"Construction  order'’  means  a  direc¬ 
tive  issued  by  FEA  pursuant  to  section 
2(c)  of  ESECA  that  requires  a  power- 
plant  in  the  early  planning  process  to 
be  designed  and  constructed  to  be  capa¬ 
ble  of  using  coal  as  its  primary  energy 
source. 

“Duly  authorized  representative”  means 
a  person  who  has  been  designated  to  ap¬ 
pear  before  the  FEA  in  connection  with 
a  proceeding  on  behalf  of  a  person  in¬ 
terested  in  or  aggrieved  by  that  proceed¬ 
ing.  Such  appearance  may  consist  of  the 
submission  of  applications,  petitions,  re¬ 
quests,  statements,  memoranda  of  law, 
other  documents,  or  of  a  personal  ap¬ 
pearance,  verbal  communication,  or  any 
other  participation  In  the  proceeding. 

"Early  planning  process”  means  a 
stage  in  the  design  and  construction  of  a 
powerplant  to  be  determined  in  accord¬ 
ance  with  i  307.3(b)  of  Part  307  of  this 
chapter. 
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“EPA”  means  the  Environmental  Pro¬ 
tection  Agency. 

“ESECA”  tb*  Energy  Supply 

mil  Environmental  Coordination  Act  of 
1974  (Pulk  L.  93-319) . 

“Exception”  means  the  waiver  or  modi- 
gaaflan,  o£  th»  mmlnniflaU  of  a  regula¬ 
tion,  w»n«g  or  generally  applicable 
requirement  under  a  specific  set  of  facts. 

“Exemption”  means  the  release  from 
the- obligation  to  comply  with  all  or  each 
part  of  any  subpart  of  Parts  303,  305  or 
307  of  this  chapter. 

“PEA”  means  the  Federal  Energy  Ad¬ 
ministration,  including  the  Administra¬ 
tor  of  PEA  or  his  delegate. 

“FEAA”  means  the  Federal  Energy 
Administration  Act  of  1974  (Pub.  L. 
93-275). 

“Federal  legal  holiday"  means  New 
Year’s  Day,  Washington’s  Birthday, 
Memorial  Day,  Independence  Day, 
Labor  Day,  Columbus  Day,  Veterans’ 
Day,  Thanksgiving  Day,  Christmas  Day, 
and  any  other  day  appointed  as  a  na¬ 
tional  holiday  by  the  President  or  the 
Congress  of  the  United  States. 

“Interpretation”  means  a  written 
statement  issued  by  the  FEA  General 
Counsel,  in  response  to  a  written  request, 
that  applies  the  regulations,  rulings,  and 
other  precedents  previously  issued  by  the 
FEA  to  the  particular  facts  of  a  pros¬ 
pective  or  completed  act  or  transaction. 

“Interested  person”  includes  mem¬ 
bers  of  the  public,  as  well  as  any  person 
with  an  interest  sought  to  be  protected 
under  ESECA. 

“Major  fuel  burning  installation” 
means  an  installation  or  unit  other  than 
a  powerplant  that  has  or  is  a  fossil-fuel 
fired  boiler,  burner,  or  other  combuster 
of  fuel,  or  any  combination  thereof  at 
a  single  site,  and  includes  any  person 
who  owns,  leases,  operates,  controls  or 
supervises  any  such  installation  or  unit. 

“Natural  gas”  includes  dry  gas  and 
casinghead  gas. 

“Notice  of  effectiveness”  means  a  writ¬ 
ten  statement  issued  by  FEA  to  a  power- 
plant  or  major  fuel  burning  installation, 
subsequent  to  a  certification  or  notifica¬ 
tion  by  EPA  pursuant  to  section  119 
(d)  (1)  of  the  Clean  Air  Act,  advising 
such  powerplant  or  installation  of  the 
date  that  a  prohibition  order  applicable 
to  it  becomes  effective. 

“Notice  of  probable  violation”  means  a 
written  statement  issued  to  a  person  by 
the  FEA  that  states  one  or  more  alleged 
violations  of  the  provisions  of  Parts  303, 
305,  or  307  of  this  chapter  or  any  order 
Issued  pursuant  thereto. 

“Order”  means  a  written  directive  or 
verbal  communication  of  a  written  direc¬ 
tive,  if  promptly  confirmed  In  writing, 
issued  by  the  FEA  pursuant  to  Parts  303, 
305  or  307  of  this  chapter.  It  may  be 
Issued  in  response  to  an  application,  peti¬ 
tion  or  request  for  FEA  action  or  in 
response  to  an  appeal  from  an  order,  or  it 
may  be  a  remedial  order  or  other  direc¬ 
tive  issued  by  the  FEA  on  its  initiative, 
including  prohibition  orders,  and  con¬ 
struction  orders.  A  notice  of  probable 
violation  la  not  an  order.  For  purposes  of 
this  definition  a  “written  directive”  shall 


include  telegrams,  telecopies  and  similar 
transmissions. 

“Person*”  means  any  association,  firm, 
company,  corporation,  estate,,  individual, 
joint-venture,  partnership,  or  sole  pro¬ 
prietorship  or  any  other  entity  however 
organized  Including  charitable,  educa¬ 
tional,  or  other  eleemosynary  institu¬ 
tions,  .  and  the  Federal  Government, 
Including,  corporations,,  departments, 
Federal  agencies,,  and  other  instrumen¬ 
talities,  and  State  and  local  governments, 
and  includes  any  officer,  director,  owner 
or  duly  authorized  representative 
thereof.  The  FEA  may,  in  regulations 
and  in  any  forms  Issued  in  this  part, 
treat  as  a  person: 

(a)  A  parent  and  the  consolidated  and 
unconsolidated  entities  (if  any)  which 
it  directly  or  indirectly  controls, 

(h)'  a  parent  and  its  consolidated 
entities, 

(c)  an  unconsolidated  entity,  or 

(d)  any  part  of  a  person. 

“Petroleum  product”  means  crude  oil, 

residual  fuel  oil  or  any  refined  petroleum 
product,  as  that  last  term  is  defined  in 
section  3(5)’  of  the  Emergency  Petroleum 
Allocation  Act  of  1973. 

“Powerplant”  means  one  or  more  fos¬ 
sil-fuel  fired  steam  electric  generating 
units  that  produce  electric  power  for  pur¬ 
poses  of  sale  or  exchange,  and  includes 
any  person  who  owns,  leases,  operates, 
controls  or  supervises  any  such  unit  or 
units. 

“Primary  energy  source”  means,  with 
respect  to  a  powerplant  or  major  fuel 
burning  installation  that  utilizes  a  fossil- 
fuel,  the  fuel  that  is  or  will  be  used  for 
all  purposes  except  for  the  minimum 
amounts  required  for  startup,  testing, 
flame  stabilization  and  control. 

“Proceeding”  means  the  process  and 
activity,  and  any  part  thereof.  Instituted 
by  the  FEA,  either  on  its  initiative  or  in 
response  to  an  application,  complaint, 
petition  or  request  submitted  by  a  person, 
that  may  lead  to  an  action  by  the  FEA. 

“Prohibition  order”  means  a  directive 
Issued  by  FEA  pursuant  to  sections  2  (a) 
and  (b)  of  ESECA  that  prohibits  a  pow¬ 
erplant  or  major  fuel  burning  Installa¬ 
tion  from  burning  natural  gas  or  petro¬ 
leum  products  as  its  primary  energy 
source. 

“Remedial  order”  means  a  directive  is¬ 
sued  by  the  FEA  requiring  a  person  to 
cease  a  violation  or  to  eliminate  or  to 
compensate  for  the  effects  of  a  violation, 
or  both. 

“Ruling”  means  an  official  interpreta¬ 
tive  statement  of  general  applicability 
issued  by  the  FEA  General  Counsel  and 
published  in  the  Federal  Register  that 
applies  the  FEA  regulations  to  a  specific 
set  of  circumstances. 

“Stationary  source  fuel  or  emission 
limitation”  means  any  emission  limita¬ 
tion,  schedule  or  timetable  of  compliance, 
or  other  requirement,  which  Is  pre¬ 
scribed  under  the  Clean  Air  Act  (other 
than  sections  119,  111(b),  112,  or  303) 
or  contained  in  an  applicable  implemen¬ 
tation  plan  (other  than  a  requirement 
imposed  under  authority  described  in 
section  110(a)  (2)  (F)  (v) ) ,  and  which 


limits,  or  is  designed  to  limit,  stationary 
source  emissions  resulting  from  combus¬ 
tion  of  fuels,  Including,  a.  prohibition,  on, 
or  specification  of,  the  use  of  any  fuel  of 
any  type,  grade,  or  pollution  character¬ 
istic. 

“Temporary  suspension”  means  a  sus¬ 
pension  issued  to  any  person  by  the  Ad¬ 
ministrator  of  EPA  in  accordance  with 
section  119(b)  of  the  Clean  Air  Act  that 
results  In  the  temporary  suspension  of 
any  stationary  source  fuel  or  emission 
limitation  as  it  applies  to  such  person 
during  any  period  beginning  June  22, 
1974  and  prior  to  or  on  June  30, 1975. 

“United  States”,  when  used  in  the 
geographic  sense,  means  the  several 
States,  the  District  of  Columbia,  Puerto 
Rico,  and  the  territories  and  possessions 
of  the  United  States. 

Throughout  this  part  the  use  of  a  word 
or  term  in  the  singular  shall  include  the 
plural  and  the  use  of  the  male  gender 
shall  include  the  female  gender. 

§  303.3  Appearance  before  the  FEA. 

(a)  A  person  may  make  an  appearance 
and  participate  in  any  proceeding  de¬ 
scribed  In  this  part  on  his  own  behalf  or 
by  a  duly  authorized  representative.  Per¬ 
sonal  appearances  are  at  the  discretion 
of  FEA,  except  as  required  by  ESECA  or 
the  FEAA.  Any  application,  appeal,  peti¬ 
tion,  request  or  complaint  filed  by  a  duly 
authorized  representative  shall  contain 
a  statement  by  such  person  certifying 
that  he  is  a  duly  authorized  representa¬ 
tive,  unless  an  FEA  form  requires  other¬ 
wise.  Falsification  of  such  certification 
will  subject  such  person  to  the  sanctions 
stated  In  18  U.S.C.  1001  (1970)  . 

(b)  Suspension  and  disqualification. 
The  FEA  may  deny,  temporarily  or  per¬ 
manently,  the  privilege  of  participating 
In  proceedings,  including  oral  presenta¬ 
tion,  to  any  individual  who  Is  found  hy 
FEA— 

(1)  to  have  made  false  or  misleading 
statements,  either  verbally  or  in-  writing: 

(ID  to  have  filed  false  or  materially 
altered  documents,  affidavits  or  other 
writings; 

(ill)  to  lack  the  specific  authority  to 
represent  the  person  seeking  an  FEA 
action:  or 

(iv)  to  have  engaged  in  or  to  be  en¬ 
gaged  in  contumacious  conduct  that  sub¬ 
stantially  disrupts  a  proceeding. 

§  303.4  Filing  of  documents. 

(a)  Any  document,  including,  but  not 
limited  to,  an  application,  request,  com¬ 
plaint,  petition  and  other  documents  sub¬ 
mitted  in  connection  therewith,  filed  with 
the  FEA  under  Parts  303,  305  or  307  of 
this  chapter  is  considered  to  be  filed  when 
it  has  been  received  by  the  FEA  National 
Office.  Documents  transmitted  to  the 
FEA  shall  be  addressed  as  required  by 
§  303.12.  All  documents  and  exhibits  sub¬ 
mitted  become  part  of  an  FEA  file  and 
will  not  be  returned. 

(b)  Notwithstanding  the  provisions  of 
subsection  (a)  of  this  section,  if  trans¬ 
mitted  by  registered  or  certified  mail  and 
addressed  to  the  appropriate  office,  the 
following  are  considered  to  be  filed  upon 
mailing:  (1)  an  application  for  a  pro- 
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hibition  order  or  for  a  modification  of  a 
prohibition  order  that  is  applicable  for 
a  period  ending  prior  to  or  on  June  30, 
1975  to  make  it  applicable  after  June  30, 
1975,  or  for  a  construction  order,  (2)  an 
appeal,  (3)  a  response  to  a  denial  of  an 
appeal  or  application  for  modification  or 
rescission  of  an  order  in  accordance  with 
§§  303.97(a)  (3)  and  303.135(a)(3),  re¬ 
spectively,  (4)  an  application  for  modifi¬ 
cation  or  rescission  of  a  prohibition  order 
as  a  result  of  significantly  changed  cir¬ 
cumstances  that  occurred  during  the  in¬ 
terval  between  issuance  of  the  prohibi¬ 
tion  order  and  service  of  the  Notice  of 
Effectiveness,  (5)  an  application  for  the 
quashing  or  modification  of  a  subpoena, 
(6)  a  reply  to  a  notice  of  peobable  viola¬ 
tion,  (7)  the  appeal  of  a  remedial  order 
or  remedial  order  for  immediate  compli¬ 
ance,  (8)  a  response  to  denial  of  a  claim 
of  confidentiality,  or  (9)  a  comment  sub¬ 
mitted  in  connection  with  any 
proceeding. 

(c)  Hand-delivered  documents  to  be 
filed  with  the  Office  of  Exceptions  and 
Appeals  shall  be  submitted  to  Room  8002 
at  2000  M  Street  NW,  Washington,  D.C. 
All  other  hand-delivered  documents  to  be 
filed  with  the  FEA  National  Office  shall 
be  submitted  to  Executive  Communica¬ 
tions,  Room  3309,  12th  and  Pennsylvania 
Avenue  NW,  Washington,  D.C. 

(d)  Documents  received  after  regular 
business  hours  are  deemed  filed  on  the 
next  regular  business  day.  Regular  busi¬ 
ness  hours  for  the  FEA  National  Office 
are  8  a.m.  to  4:30  p.m. 

§  303.5  Computation  of  time. 

(a)  Days  (1)  Except  as  provided  in 
subsection  (b)  of  this  section,  in  com¬ 
puting  any  period  of  time  prescribed  or 
allowed  by  these  regulations  or  by  an 
order  of  the  FEA,  the  day  of  the  act, 
event,  or  default  from  which  the  desig¬ 
nated  period  of  time  begins  to  run  is  not 
to  be  included.  The  last  day  of  the  period 
so  computed  is  to  be  included  unless  it 
is  a  Saturday,  Sunday,  or  Federal  legal 
holiday,  in  which  event  the  period  runs 
until  the  end  of  the  next  day  that  Is 
neither  a  Saturday,  Sunday,  nor  a  Fed¬ 
eral  legal  holiday. 

(2)  Saturdays,  Sundays  or  intervening 
Federal  legal  holidays  shall  be  excluded 
from  the  computation  of  time  when  the 
period  of  time  allowed  or  prescribed  is  7 
days  or  less. 

(b)  Hours  If  the  period  of  time  pre¬ 
scribed  in  an  order  issued  by  the  FEA 
is  stated  in  hours  rather  than  days,  the 
period  of  time  shall  begin  to  run  upon 
actual  notice  of  such  order,  whether  by 
verbal  or  written  communication,  to  the 
person  directly  affected,  and  shall  run 
without  interruption,  unless  otherwise 
provided  in  the  order,  or  unless  the  order 
is  stayed,  modified,  suspended  or  res¬ 
cinded.  When  a  written  order  is  trans¬ 
mitted  by  verbal  communication,  the 
written  order  shall  be  served  as  soon 
thereafter  as  is  feasible. 

(c)  Additional  time  after  service  by 
mail.  Whenever  a  person  is  required  to 
perform  an  act,  to  cease  and  desist  there¬ 
from,  or  to  initiate  a  proceeding  under 
this  part  within  a  prescribed  period  of 


time  after  issuance  to  such  person  of  an 
order,  notice,  interpretation  or  other 
document  and  the  order,  notice,  inter¬ 
pretation  or  other  document  is  served  by 
mail,  3  days  shall  be  added  to  the  pre¬ 
scribed  period. 

§  303.6  Extension  of  time. 

When  a  document  is  required  to  be 
filed  within  a  prescribed  time,  an  exten¬ 
sion  of  time  to  file  may  be  granted  by 
the  office  with  which  the  document  is  re¬ 
quired  to  be  filed  upon  good  cause  shown. 

§  303.7  Service. 

(a)  All  orders,  notices,  interpretations 
or  other  documents  required  to  be  served 
under  this  part  shall  be  served  person¬ 
ally  or  by  registered  or  certified  mail  or 
by  regular  United  States  mail  (only  when 
service  is  effected  by  the  FEA),  except 
as  otherwise  provided. 

(b)  Service  upon  a  person’s  duly  au¬ 
thorized  representative  shall  constitute 
service  upon  that  person. 

(c)  Service  by  registered  or  certified 
mail  or,  if  by  FEA,  by  regular  mail  is 
complete  upon  mailing.  Official  United 
States  Postal  Service  receipts  from  such 
registered  or  certified  mailing  shall  con¬ 
stitute  prima  facie  evidence  of  service. 

§  303.8  Subpoenas;  witness  fees- 

(a)  The  Administrator  of  the  FEA,  his 
duly  authorized  agent,  the  FEA  General 
Counsel,  or  the  agency  official  designated 
to  conduct  a  hearing  or  public  hearing 
convened  in  accordance  with  Subpart  N 
of  this  part,  may  sign  and  issue  subpoenas 
either  on  his  own  initiative  or  upon  the 
request  of  any  person  participating  in 
that  proceeding,  which  request  shall  be 
supported  by  an  adequate  showing  that 
the  information  sought  will  materially 
advance  a  proceeding. 

(b)  A  subpoena  may  require  the  at¬ 
tendance  of  a  witness,  or  the  production 
of  documentary  or  other  tangible  evi¬ 
dence  in  the  possession  or  under  the  con¬ 
trol  of  the  person  served,  or  both. 

(c)  A  subpoena  may  be  served  person¬ 
ally  by  any  person  who  is  not  an  inter¬ 
ested  person  and  is  not  less  than  18  years 
of  age,  or  by  certified  or  registered  mail. 
For  purposes  of  this  section  “interested 
person”  means  a  person  who  is  not  par¬ 
ticipating  in  this  proceeding  or  who 
would  not  be  aggrieved  by  any  action 
taken  by  FEA  as  a  result  of  the 
proceeding. 

(d)  Service  of  a  subpoena  upon  the 
person  named  therein  shall  be  made  by 
delivering  a  copy  of  the  subpoena  to 
such  person  and  by  tendering  the  fees 
for  one  day’s  attendance  and  mileage  as 
specified  by  paragraph  (f)  of  this  sec¬ 
tion.  When  a  subpoena  is  issued  at  the 
instance  of  any  officer  or  agency  of  the 
United  States,  fees  and  mileage  need  not 
be  tendered  at  the  time  of  service.  De¬ 
livery  of  a  copy  of  a  subpoena  and  tender 
of  the  fees  to  a  natural  person  may  be 
made  by  handing  them  to  the  person; 
leaving  them  at  his  office  with  the  person 
in  charge  thereof;  leaving  them  at  his 
dwelling  place  or  usual  place  of  abode 
with  some  person  of  suitable  age  and  dis¬ 
cretion  then  residing  therein;  by  mailing 


them  by  registered  or  certified  mail  to 
him  at  his  last  known  address;  or  by  any 
method  whereby  actual  notice  is  given  to 
him  and  the  fees  are  made  available 
prior  to  the  return  date.  When  the  person 
to  be  served  is  not  a  natural  person,  de¬ 
livery  of  a  copy  of  the  subpoena  and 
tender  of  the  fees  may  be  effected  by 
handing  them  to  a  registered  agent  for 
service,  or  to  any  officer,  director,  or 
agent  in  charge  of  any  office  of  such  per¬ 
son,  or  by  mailing  them  by  registered  or 
certified  mail  to  such  representative  at 
his  last  known  address  or  by  any  method 
whereby  actual  notice  is  given  to  such 
representative  and  the  fees  are  made 
available  prior  to  the  return  date.  If  any 
person  is  an  entity  with  offices  and  oper¬ 
ations  in  more  than  one  jurisdiction, 
such  person  may  designate  one  address 
to  which  any  subpoena  may  be  served  by 
filing  such  designation  with  the  General 
Counsel  at  the  address  specified  in 
§  303.12. 

(e)  The  original  subpoena  bearing  a 
certificate  of  service  shall  be  filed  with 
the  FEA  office  with  the  responsibility  for 
the  proceeding  in  connection  with  which 
the  subpoena  was  issued. 

(f)  A  witness  subpoenaed  by  the  FEA 
shall  be  paid  the  same  fees  and  mileage 
as  would  be  paid  to  a  witness  in  a  pro¬ 
ceeding  in  the  district  courts  of  the 
United  States.  The  witness  fees  and  mile¬ 
age  shall  be  paid  by  the  person  at  whose 
instance  the  subpoena  was  issued. 

(g)  Notwithstanding  the  provisions  of 
paragraph  (f)  of  this  section,  and  upon 
request,  the  witness  fees  and  mileage 
shall  be  paid  by  the  FEA  when  it  is 
shown  that: 

(1)  The  presence  of  the  subpoenaed 
witness  will  materially  advance  the  pro¬ 
ceeding;  and 

(2)  The  person  at  whose  instance  the 
subpoena  was  issued  would  suffer  a  seri¬ 
ous  hardship  if  required  to  pay  the  wit¬ 
ness  fees  and  mileage.  The  designated 
FEA  official  issuing  the  subpoena  shall 
make  the  determination  required  by  this 
paragraph. 

(h)  (1)  Any  person  to  whom  a  sub¬ 
poena  is  directed  may,  prior  to  the  time 
specified  therein  for  compliance,  but  in 
no  event  more  than  10  days  after  the 
date  of  service  of  such  subpoena,  apply 
to  the  designated  FEA  official  who  issued 
the  subpoena,  or  if  he  is  unavailable,  to 
the  Administrator  of  FEA,  to  quash  or 
modify  such  subpoena.  The  application 
shall  contain  a  brief  statement  of  the 
reasons  relied  upon  in  support  of  the  ac¬ 
tion  sought  therein. 

(2)  The  Administrator  of  FEA  or  such 
other  designated  FEA  official  specified 
in  paragraph  (h)  (1)  of  this  section  may 

(i)  deny  the  application,  (ii)  quash  or 
modify  the  subpoena,  or  (iii)  condition 
denial  of  the  application  to  quash  or 
modify  the  subpoena  upon  the  satisfac¬ 
tion  of  certain  just  and  reasonable  re¬ 
quirements.  Such  denial  may  be  sum¬ 
mary. 

(i)  If  there  is  a  refusal  to  obey  a  sub¬ 
poena  served  upon  any  person  under  the 
provisions  of  this  section,  the  FEA  may 
request  the  Attorney  General  to  seek  the 
aid  of  the  District  Court  of  the  United 
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States  for  any  district  In  which  such 
person  Is  found  to  compel  such  person, 
after  notice,  to  appear  and  give  testi¬ 
mony,  or  to  appear  and  produce  the  sub¬ 
poenaed  documents  before  the  agency, 
or  both. 

§  303.9  General  filing  requirements. 

(a)  Purpose  and  scope.  The  provisions 
of  this  section  shall  apply  to  all  docu¬ 
ments  required  or  permitted  to  be  filed 
with  the  PEA. 

(b)  Signing.  All  applications,  petitions, 
requests,  appeals,  complaints,  comments, 
or  any  other  documents  that  are  required 
to  be  signed  shall  be  signed  by  the  person 
filing  the  document  or  a  duly  authorized 
representative.  Any  application,  petition, 
request,  appeal,  complaint,  comment  or 
other  document  filed  by  a  duly  authorized 
representative  shall  contain  a  statement 
by  such  person  certifying  that  he  is  a 
duly  authorized  representative,  unless  an 
PEA  form  otherwise  requires.  (A  false 
certification  is  unlawful  under  the  pro¬ 
visions  of  18  UJ3.C.  1001  (1970)). 

(c)  Labeling.  An  application,  petition, 
or  other  request  for  action  by  the  PEA 
should  be  clearly  labeled  according  to  the 
nature  of  the  action  involved  ie.g.,  “Ap¬ 
plication  for  Prohibition  Order”)  both 
on  the  document  and  on  the  outside  of 
the  envelope  in  which  the  document  is 
transmitted. 

(d)  Obligation  to  supply  information. 
(1)  A  person  who  files  an  application, 
petition,  complaint,  appeal  or  other  re¬ 
quest  for  action  and  other  documents 
relevant  thereto,  or  to  whom  a  prohibi¬ 
tion  order  is  issued  is  under  a  continuing 
obligation  during  the  proceeding  to  pro¬ 
vide  the  PEA  with  any  new  or  newly  dis¬ 
covered  information  that  is  relevant  to 
that  proceeding.  Such  information  in¬ 
cludes,  but  is  not  limited  to,  information 
regarding  any  other  application,  peti¬ 
tion,  complaint,  appeal  or  request  for  ac¬ 
tion  or  document  required  to  be  sub¬ 
mitted  that  is  subsequently  filed  by  that 
person  with  any  PEA  office  or  EPA  office 
if  such  document  pertains  to  Parts  303, 
305  or  307  of  this  chapter,  or  Subpart  A 
of  40  C.P.R.,  Part  55  (which  states  the 
EPA  regulations  implementing  section  3 
of  ESECA) . 

(2)  With  respect  to  documents  re¬ 
quired  to  be  filed  with  EPA  in  accord¬ 
ance  with  Subpart  A  of  40  C.F.R.,  Part 
55,  notice  of  the  filing  of  such  documents 
shall  be  filed  with  FEA  within  5  days  of 
their  filing  with  EPA. 

(e)  The  same  or  related  matters.  A 
person  who  files  an  application,  petition, 
complaint  or  other  request  for  action  by 
the  FEA  shall  state  whether,  to  the  best 
knowledge  of  that  person,  the  same  or 
related  issue,  act  or  transaction  has  been 
or  presently  is  being  considered  or  in¬ 
vestigated  by  any  FEA  office,  other  Fed¬ 
eral  agency,  department  or  instrumen¬ 
tality;  or  by  a  state  or  municipal  agency 
or  court;  or  by  any  law  enforcement 
agency,  including,  but  not  limited  to,  a 
consideration  or  investigation  in  connec¬ 
tion  with  the  proceeding  described  in  this 
part  or  under  Subpart  A  of  40  C.P.R., 
Part  55  (which  states  the  EPA  regula¬ 
tions  implementing  section  3  of  ESECA) . 


In  addition,  the  person  shall  state  wheth¬ 
er  contact  subsequent  to  the  issuance 
of  Parts  303,  305  or  30T  of  thiB  chapter 
has  been  made  by  the  person  or  one  act¬ 
ing  on  his  behalf  with  any  person  who  is 
employed  by  the  PEA  or  EPA  with  regard 
to  the  same  issue,  act  or  transaction  or  a 
related  issue,  act  or  transaction  arising 
out  of  the  same  factual  situation;  the 
name  of  the  person  contacted;  whether 
the  contact  was  verbal  or  in  writing;  the 
nature  and  substance  of  the  contact;  and 
the  date  or  dates  of  the  contact. 

(f)  Request  for  confidential  treat¬ 
ment.  (1)  If  any  person  filing  a  docu¬ 
ment  with  the  FEA  claims  that  some  or 
all  of  the  information  contained  in  the 
document  is  exempt  from  the  mandatory 
public  disclosure  requirements  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
552  (1970) )  ,  as  amended,  or  is  informa¬ 
tion  referred  to  in  18  U.S.C.  1905  (1970), 
or  is  otherwise  exempt  by  law  from  pub¬ 
lic  disclosure,  and  if  such  person  re¬ 
quests  the  PEA  not  to  disclose  such  infor¬ 
mation,  such  person  shall  file  together 
with  the  document  a  second  copy  of  the 
document  from  which  has  been  deleted 
the  information  for  which  such  person 
wishes  to  claim  confidential  treatment. 
The  person  shall  indicate  in  the  original 
document  that  it  is  confidential  or  con¬ 
tains  confidential  information  and  shall 
file  a  concise  statement  specifying  the 
justification  for  non-disclosure  of  the 
information  for  which  confidential  treat¬ 
ment  is  claimed.  If  the  person  states  that 
the  information  comes  within  the  excep¬ 
tion  in  5  U.S.C.  552(b)  (4)  for  trade  se¬ 
crets  and  commercial  or  financial  infor¬ 
mation  or  is  covered  by  18  U.S.C.  1905, 
such  person  shall  include  a  concise  state¬ 
ment  specifying  why  such  information 
is  privileged  or  confidential. 

If  the  person  filing  a  document  does 
not  submit  a  second  copy  of  the  docu¬ 
ment  with  the  confidential  information 
deleted,  the  PEA  may  assume  that  there 
is  no  objection  to  public  disclosure  of  the 
document  in  its  entirety. 

(2)  The  FEA  retains  the  right  to- make 
its  own  determination  with  regard  to 
any  claim  of  confidentiality.  Notice  of 
the  decision  by  the  FEA  to  deny  such 
claim,  in  whole  or  in  part,  and  an  op¬ 
portunity  to  respond  shall  be  given  to  a 
person  claiming  confidentiality  of  infor¬ 
mation  no  less  them  48  hours  prior  to  the 
public  disclosure  of  such  information. 

(g)  Separate  applications,  petitions  or 
requests.  Each  application,  petition  or 
request  for  PEA  action  shall  be  sub¬ 
mitted  as  a  separate  document,  even  if 
the  applications,  petitions,  or  requests 
deal  with  the  same  or  a  related  issue, 
act  or  transaction,  or  are  submitted  in 
connection  with  the  same  proceeding. 

§  303.10  Effective  date  of  orders. 

(a)  Any  order  issued  by  the  PEA  under 
Parts  308,  305  or  307  of  this  chapter, 
except  a  prohibition  order  or  modifica¬ 
tion  thereof  as  stated  in  subsection  (b) 
of  this  section,  is  effective  as  against  all 
persons  having  actual  notice  thereof 
upon  Issuance,  in  accordance  with  Its 
terms,  unless  and  until  it  is  stayed,  modi¬ 


fied,  suspended,  or  rescinded.  Such  order 
is  deemed  to  be  issued  on  the  date,  as 
specified  in  the  order,  on  which  it  is 
signed  by  an  authorized  representative  of 
PEA,  unless  the  order  provides  otherwise. 

(b)  A  prohibition  order  or  the  modifi¬ 
cation  of  a  prohibition  order  that  is  ap¬ 
plicable  for  a  period  ending  prior  to  or  on 
June  30, 1975  to  make  it  applicable  after 
June  30,  1975  shall  not  become  effective 
before  certain  action  by  EPA  and  service 
by  FEA  upon  the  affected  pawerplant 
or  major  fuel  burning  installation  of  a 
“Notice  of  Effectiveness,”  in  accordance 
with  §  305.7  of  this  chapter.  A  prohibi¬ 
tion  order  or  Notice  of  Effectiveness  is 
deemed  to  be  issued  on  the  date,  as 
specified  in  the  order  or  notice,  on  which 
it  is  signed  by  an  authorized  representa¬ 
tive  of  PEA. 

§  303.11  Order  of  precedence. 

H  there  is  any  conflict  or  inconsistency 
between  the  provisions  of  thin  part  and 
any  other  provisions  of  Parts  305  or  307 
of  this  chapter,  the  provisions  of  this 
part  shall  control  with  respect  to 
procedure. 

§  303.12  Addresses  for  filing  documents 

with  the  FEA. 

(a)  All  applications,  requests,  peti¬ 
tions,  appeals,  reports,  PEA  forms, 
written  communications  and  other  doc¬ 
uments  to  be  submitted  to  or  filed  with 
the  FEA  National  Office  in  accordance 
with  Parts  303,  305  or  307  of  this  chapter 
shall  be  addressed  as  provided  In  this 
section. 

The  FEA  National  Office  has  facilities 
for  the  receipt  of  transmissions  via  TWX 
and  FAX.  The  FAX  is  a  3M  full  duplex  4 
or  6  minute  (automatic)  machine. 

FAX  Numbers 

(202  )  264-6176 

(202)  254-6461 

TWX  Numbers 

(710)  822-9454 

(710)  822-9469 

(b)  Documents  for  which  a  specific 
address  number  is  not  provided  in  ac¬ 
cordance  with  subsections  (c)— (e)  below 
shall  be  addressed  as  follows;  Federal 
Energy  Administration,  Code,  OFU, 
Attn;  (name  of  person  to  receive  docu¬ 
ment,  if  known,  and/or  labeling  as  speci¬ 
fied  in  1  303.9(c)),  Washington,  D.C. 
20461. 

Cc)  Documents  to  be  filed  with  the 
Office  of  Exceptions  and  Appeals,  as 
provided  in  this  part  or  otherwise,  shall 
be  addressed  as  follows;  Office  of  Ex¬ 
ceptions  and  Appeals,  Federal  Energy 
Administration,  Attn:  (name  of  person 
to  receive  document,  if  known,  and/or 
labeling  as  specified  in  §  303.9<c)), 
Washington,  D.C.  2046 L 

(do  Documents  to  be  filed  with  the 
Office  of  General  Counsel,  as  provided 
in  this  part  or  otherwise,  shall  be  ad¬ 
dressed  as  follows:  Office  of  toe  General 
Counsel,  Federal  Energy  Administration, 
Attn:  (name  of  person  to  receive  docu¬ 
ment,  if  known,  and/or  labeling  as 
specified  in  5  303.9(c)),  Washington, 
D.C.  20461. 
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(e)  Documents  to  be  filed  with  the 
Office  of  Private  Grievances  and  Redress 
shall  be  addressed  as  follows: 

Office  of  Private  Grievances  and  Redress, 
Federal  Energy  Administration,  Attn:  (name 
of  person  to  receive  document,  if  known 
and/or  labeling  as  specified  in  $  303.9(c)), 
Washington,  D.C.  20461. 

§  303.13  Public  docket  room. 

There  shall  be  made  available  at  the 
public  docket  room  of  FEA  National  Of¬ 
fice,  12th  and  Pennsylvania  Avenue  NW., 
Washington,  D.C.,  for  public  inspection 
and  copyihg: 

(a)  A  list  of  all  persons  who  have  ap¬ 
plied  for  an  exception,  an  exemption,  or 
an  appeal,  and  a  digest  of  each  appli¬ 
cation; 

(b)  Each  decision  and  statement  set¬ 
ting  forth  the  relevant  facts  and  legal 
basis  of  an  order,  with  confidential  in¬ 
formation  deleted,  issued  in  response  to 
an  application  for  an  exception  or  ex¬ 
emption  or  at  the  conclusion  of  an 
appeal; 

(c)  The  written  comments  received 
from  interested  persons  in  connection 
with  issuance  of  prohibition  orders,  or 
modification  or  rescission  thereof  if  ap¬ 
plicable,  or  construction  orders,  with  a 
verbatim  transcript  of  the  public  hear¬ 
ing  held  prior  to  issuance  of  a  prohibi¬ 
tion  order  applicable  for  a  period  after 
June  30,  1975  or  held  prior  to  modifica¬ 
tion  of  a  prohibition  order  for  a  period 
ending  prior  to  or  on  June  30,  1975  to 
make  it  applicable  for  a  period  after  June 
30, 1975; 

(d)  The  comments  received  during 
each  rulemaking  proceeding,  with  a  ver¬ 
batim  Transcript  of  the  public  hearing, 
if  such  a  public  hearing  was  held;  and 

(e)  Any  other  information  required 
by  statute  to  be  made  available  for  pub¬ 
lic  inspection  and  copying,  and  any  in¬ 
formation  that  the  FEA  determines 
should  be  made  available  to  the  public. 

§  303.14  Office  of  Private  Grievances 
and  Redress. 

Petitions  that  seek  special  redress,  re¬ 
lief  or  other  extraordinary  assistance 
apart  from  or  in  addition  to  the  proceed¬ 
ings  and  procedures  described  in  this 
part,  including  those  petitions  based  on 
an  assertion  that  the  FEA  is  not  com¬ 
plying  with  the  FEAA,  ESECA,  FEA  reg¬ 
ulations,  orders,  rules,  or  otherwise,  shall 
be  filed  in  accordance  with  Subpart  R  of 
Part  205  of  this  chapter. 

Subpart  B — Prohibition  Orders 
§  303.30  Purpose  and  scope. 

(a)  This  subpart  establishes  the  pro¬ 
cedures  for  the  filing  by  any  powerplant 
or  major  fuel  burning  installation  of  an 
application  for  a  prohibition  order  that 
is  applicable  for  a  period  ending  either 
prior  to  or  on  June  30,  1975,  or  for  a 
period  ending  after  June  30,  1975,  which 
application  shall  be  filed  only  by  a 
powerplant  or  major  fuel  burning  in¬ 
stallation.  (The  procedure  for  filing  an 
application  for  modification  of  a  pro¬ 
hibition  order  that  is  applicable  for  a 
period  ending  prior  to  or  on  June  30, 


1975,  to  make  it  applicable  after  June  30, 
1975,  is  stated  in  Subpart  J  of  this  part.) 

(b)  A  proceeding  for  issuance  of  a 
prohibition  order  may  be  commenced  by 
FEA  on  its  initiative  or  In  response  to 
an  application.  Sections  303.34,  303.36, 
303.37,  303.39  shall  be  applicable  to  the 
proceeding  regardless  of  the  manner  in 
which  it  is  initiated.  Other  sections  of 
this  subpart  apply  only  to  a  proceeding 
commenced  in  response  to  an  applica¬ 
tion. 

§  303.31  What  to  file. 

(a)  A  powerplant  or  major  fuel  burp¬ 
ing  installation  filing  under  this  sub¬ 
part  shall  file  an  “Application  for  Pro¬ 
hibition  Order”  which  should  be  clearly 
labeled  as  such  both  on  the  application 
and  on  the  outside  of  the  envelope  in 
which  the  application  is  transmitted,  and 
shall  be  in  writing  and  signed  by  the 
person  filing  the  application.  The  appli¬ 
cant  shall  comply  with  the  general  filing 
requirements  stated  in  S  303.9  in  addi¬ 
tion  to  the  requirements  stated  in  this 
subpart. 

(b)  Application  may  be  made  in  the 
case  of  a  powerplant  for  an  individual 
fossil-fuel  fired  steam  electric  generat¬ 
ing  unit  that  produces  electric  power  for 
sale  or  exchange,  or  for  combinations 
thereof,  and  in  the  case  of  a  major  fuel 
burning  installation,  for  an  individual 
fossil-fuel  fired  boiler,  burner  or  other 
combuster  of  fuel,  or  for  combinations 
thereof  at  a  single  site.  The  application 
should  specify  the  unit  or  units  or  com¬ 
buster,  or  combinations  thereof,  with 
respect  to  which  application  is  being 
made. 

(c)  If  the  applicant  wishes  to  claim 
confidential  treatment  for  any  informa¬ 
tion  contained  in  the  application  or 
other  documents  submitted  under  this 
subpart,  the  procedures  set  out  in  §  303.9 
(f)  shall  apply. 

§  303.32  Where  to  file. 

All  applications  for  a  prohibition  or¬ 
der  shall  be  filed  with  the  FEA  National 
Office  at  the  address  provided  in  §  303.12. 

§  303.33  When  to  file. 

All  applications  for  prohibition  orders 
shall  be  filed  by  April  1, 1975. 

§  303.34  Notice. 

(a)  Prohibition  orders  that  are  ap¬ 
plicable  for  a  period  ending  prior  to  or  on 
June  30, 1975.  Prior  to  issuance  of  a  pro¬ 
hibition  order  that  is  applicable  for  a 
period  ending  prior  to  or  on  June  30, 
1975,  either  in  response  to  an  application 
or  on  its  initiative,  FEA  shall  publish  no¬ 
tice  of  the  intention  to  issue  such  order 
in  the  Federal  Register  and  shall  serve 
a  copy  of  such  notice  on  the  powerplant 
or  major  fuel  burning  installation  that 
would  be  affected  by  the  proposed  order. 
The  notice  shall  describe  the  proposed 
action  and  provide  a  period  of  no  less 
than  10  days  from  the  date  of  its  publi¬ 
cation  in  which  interested  persons  may 
file  written  data,  views  and  arguments. 

(b)  Prohibition  orders  applicable  after 
June  30,  1975.  Prior  to  issuance  of  a  pro¬ 
hibition  order  that  is  applicable  after 
June  30,  1975,  either  in  response  to  an 


application  or  on  its  initiative,  FEA  shall 
publish  notice  of  the  intention  to  issue 
such  order  in  the  Federal  Register  and 
shall  serve  a  copy  of  such  notice  on  the 
powerplant  or  major  fuel  burning  instal¬ 
lation  that  would  be  affected  by  the  pro¬ 
posed  order.  The  notice  shall  describe 
the  proposed  action  and  provide  a  period 
of  no  less  than  10  days  from  the  date  of 
its  publication  in  which  interested  per¬ 
sons  may  file  written  data,  views  or  argu¬ 
ments,  and  shall  set  a  date,  time  and 
place  at  which  there  shall  be  an  oppor¬ 
tunity  for  interested  persons  to  make  oral 
presentation  of  data,  views  and  argu¬ 
ments  in  accordance  with  Subpart  N. 

§  303.35  Contents. 

(a)  The  application  shall  contain  a 
full  and  complete  statement  of  all  rele¬ 
vant  facts  pertaining  to  the  subject  of  the 
application  and  to  the  FEA  action 
sought.  Such  facts  shall  Include  the 
names  and  addresses  of  all  affected  per¬ 
sons  (if  reasonably  ascertainable)  and 
a  full  discussion  of  the  pertinent  provi¬ 
sions  and  relevant  facts  contained  in  the 
documents  submitted  with  the  applica¬ 
tion.  Copies  of  all  relevant  contracts, 
agreements,  leases,  instruments,  and 
other  documents  shall  be  submitted  with 
the  application.  In  addition  to  such  in¬ 
formation,  the  application  shall  include 
the  following  information: 

(1)  Description  of  applicant,  including 
but  not  limited  to,  location,  output,  fuels 
utilized  and  rate  of  use  thereof,  and,  in 
the  case  of  a  powerplant,  area  served. 

(2)  Information  regarding  the  appli¬ 
cant’s  capability  to  bum  coal  as  of  June 
22,  1974  and  an  identification  and  de¬ 
scription  of  the  applicant’s  plant  equip¬ 
ment  as  of  that  date  that  is  necessary 
to  the  burning  of  coal.  (“Capability”  and 
“necessary”  are  defined  in  §  305.3(b)  (1) 
and  305.4(b)  (1)  of  this  chapter.) 

(3)  Information  regarding  sources  of 
coal  now  available  and  potentially  avail¬ 
able,  the  type  of  coal  that  is  anticipated 
the  applicant  will  bum  (including  rank, 
Btu’s,  moisture,  volatiles,  ash  and  sulfur 
content) ,  State  or  local  laws  or  policies 
limiting  the  extraction  or  utilization  of 
such  coal,  and  the  means  and  ease  of 
transporting  such  coal  to  the  applicant. 

(4)  An  estimate  of  the  practicability 
of  burning  coal  as  the  applicant’s  pri¬ 
mary  energy  source.  (“Peacticability” 
is  defined  in  §§  305.3(b)  (2)  (i)  and  305.4 
(b)  (2)  (i)  of  this  chapter.) 

(5)  With  respect  to  powerplants,  in¬ 
formation  regarding  the  reliability  of 
service  in  the  area  served  by  such  power- 
plant  if  the  plant  were  to  be  subject  to 
a  prohibition  order.  (“Reliability  of  serv¬ 
ice”  is  defined  in  §  305.3(b)  (4)  of  this 
chapter.) 

(6)  An  estimate  of  the  anticipated 
effect  that  denial  of  the  application 
would  have  on  the  applicant’s  operation. 

(7)  Any  other  information  that  the 
applicant  believes  would  be  pertinent  to 
FEA’s  evaluation  of  the  application. 

(8)  A  certification  by  the  applicant’s 
chief  executive  officer  or  his  duly  au¬ 
thorized  representative  of  the  accuracy 
of  the  information  stated  in  the  appli¬ 
cation. 
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(b)  The  applicant  shall  state  whether 
he  requests  or  intends  to  request  that 
there  be  a  conference  regarding  the 
application.  Any  request  not  made  at 
the  time  the  application  is  filed  shall  be 
made  as  soon  thereafter  as  possible,  to 
insure  that  the  conference  is  held  when 
it  is  most  beneficial.  The  request  and 
PEA’s  determination  concerning  it  shall 
be  made  in  accordance  with  Subpart  N 
of  this  part,  which  determination  is  in 
PEA’s  discretion. 

§  303.36  FEA  evaluation. 

(a)  Processing.  (1)  The  PEA  may 
Initiate  an  investigation  of  any  state¬ 
ment  in  an  application  or  any  other 
document  submitted  to  it  and  may 
utilize  in  its  evaluation  any  relevant 
facts  obtained  by  such  investigation.  The 
FEA  may  solicit  or  accept  submissions 
from  third  parties  relevant  to  the  ap¬ 
plication  or  other  document  provided 
that  the  applicant  is  afforded  an  op¬ 
portunity  to  respond  to  all  relevant  third 
person  submissions,  other  than  written 
comments  or  oral  presentations  in  re¬ 
sponse  to  a  notice  of  intention  to  issue 
an  order.  In  evaluating  an  application  or 
other  document,  the  PEA  may  conduct 
its  own  investigation  and  consider  any 
other  source  of  information.  The  FEA  on 
its  Initiative  may  convene  a  conference, 
if,  in  its  discretion,  it  considers  that  a 
conference  will  advance  its  evaluation  of 
the  applicaton. 

(2)  If  the  FEA  determines  that  there 
Is  insufficient  information  upon  which 
to  base  a  decision  and  if  upon  request 
the  necessary  additional  information  is 
not  submitted,  the  PEA  may  dismiss  the 
application  without  prejudice.  If  the 
failure  to  supply  additional  information 
is  repeated  or  willful,  the  FEA  may  dis¬ 
miss  the  application  with  prejudice. 

(3)  Applications  for  prohibition  or¬ 
ders  filed  after  April  1, 1975  shall  be  dis¬ 
missed  automatically. 

(b)  Criteria.  The  decision  with  respect 
to  an  application  and  the  decision  with 
respect  to  an  FEA-initiated  proceeding 
shall  depend  on  whether  FEA  can  make 
the  findings  stated  in  §  305.3(b)  or 
S  305.4(b)  of  this  chapter,  as  appropriate, 
and,  with  respect  to  a  major  fuel  burn¬ 
ing  installation,  shall  include  a  consid¬ 
eration  of  the  factors  stated  in  §  305.3(d) 
and  S  305.4  (c)  and  (d)  of  this  chapter,  as 
applicable. 

§  303.37  Decision  and  order. 

• 

(a)  Upon  consideration  of  an'  ap¬ 
plication  for  a  prohibition  order  and 
other  relevant  information  received  or 
obtained  during  the  proceeding,  the  FEA 
shall  issue  either  a  prohibition  order  or 
an  order  denying  the  application. 

(b)  Prohibition  orders,  whether  issued 
In  response  to  an  application  or  on  FEA’s 
Initiative,  shall  not  become  effective  until 
the  notification  or  certification  proce¬ 
dures  described  in  this  paragraph  are 
satisfied. 

(1)  Prohibition  orders  that  are  appli¬ 
cable  for  a  period  ending  prior  to  or  on 
June  30,  1975  shall  not  become  effective 
(1)  until  the  date  which  the  Administra¬ 


tor  of  EPA  certifies,  pursuant  to  section 
119(d)(1)(A)  of  the  Clean  Air  Act,  is 
the  earliest  date  that  the  powerplant  or 
major  fuel  burning  installation  will  be 
able  to  comply  with  the  air  pollution  re¬ 
quirements  that  will  be  applicable  to  it 
and  (ii)  until  FEA  has  served  the  af¬ 
fected  powerplant  or  major  fuel  burning 
installation  a  Notice  of  Effectiveness. 
Such  order  shall  not  be  effective  for  any 
period  certified  by  the  Administrator  of 
EPA  pursuant  to  section  119(d)(3)(B) 
of  such  Act. 

(2)  Prohibition  orders  that  are  appli¬ 
cable  after  June  30,  1975  shall  not  be¬ 
come  effective  (i)  until  either  (A)  the 
Administrator  of  EPA  notifies  the  FEA, 
in  accordance  with  section  119(d)  (1) 
(B)  of  the  Clean  Air  Act,  that  the 
powerplant  or  major  fuel  burning  in¬ 
stallation  will  be  able  on  and  after 
July  1,  1975  to  bum  coal  and  to  comply 
with  all  applicable  air  pollution  re¬ 
quirements  without  a  compliance  date 
extension,  or  (B)  if  no  notification  is 
given,  the  date  which  the  Administra¬ 
tor  of  EPA  certifies  pursuant  to  sec¬ 
tion  119(d)(1)(B)  of  the  Clean  Air 
Act  is  the  earliest  date  that  the  power- 
plant  or  major  fuel  burning  installation 
will  be  able  to  comply  with  all  applicable 
requirements  of  section  119,  and  (ii)  un¬ 
til  FEA  has  served  the  affected  power- 
plant  or  major  fuel  burning  installation 
a  Notice  of  Effectiveness.  Such  order 
shall  not  be  effective  during  any  period 
certified  by  the  Administrator  of  EPA 
under  section  119(d)  (3)  (B)  of  such  Act. 

(3)  Upon  receipt  of  notification  or 
certification  by  the  Administrator  of 
EPA,  in  accordance  with  the  procedure 
described  in  paragraphs  (1)  and  (2)  of 
this  subsection,  the  FEA  shall  issue  a 
Notice  of  Effectiveness. 

(c)  The  prohibition  order  or  the  order 
denying  an  application  for  a  prohibition 
order  shall  include  a  written  statement 
of  the  pertinent  facts,  a  statement  of  the 
legal  basis  upon  which  the  order  is  is¬ 
sued,  and,  when  the  order  is  a  prohibi¬ 
tion  order,  a  recitation  of  the  conclusions 
regarding  the  findings  to  be  made  by 
FEA  in  accordance  with  §§  305.3(b)  or 
305.4(b)  of  this  chapter,  as  appropriate, 
and  a  summary  of  the  rationale  for  each. 
The  order  shall  provide  that  any  person 
aggrieved  thereby  may  file  an  appeal 
with  the  FEA  Office  of  Exceptions  and 
Appeals  in  accordance  with  Subpart  H 
of  this  part,  except  that  an  order  dis¬ 
missing  the  application  for  a  prohibition 
order  filed  after  April  1,  1975  shall  state 
that  it  is  a  final  order  of  which  the  ap¬ 
plicant  may  seek  judicial  review.  A  pro¬ 
hibition  order  shall  state  that  it  will  not 
be  effective  prior  to  a  date  in  accordance 
with  section  119  of  the  Clean  Air  Act, 
and  service  of  a  Notice  of  Effectiveness 
by  FEA,  and  that  it  will  not  be  effective 
for  any  period  certified  by  the  Adminis¬ 
trator  of  EPA  pursuant  to  section  119 
(d)  (3)  (B)  of  such  Act. 

(d)  The  FEA  shall  serve  a  copy  of  the 
prohibition  order,  or  of  the  order  deny¬ 
ing  or  dismissing  the  application  for  a 
prohibition  order,  upon  the  applicant  or, 
if  the  action  was  initiated  by  FEA,  upon 


the  affected  powerplant  or  major  fuel 
burning  installation,  and  any  other  per¬ 
son  who  participated  in  the  proceeding 
by  filing  written  comments  or  making 
oral  presentation.  Notice  of  issuance  of 
a  Notice  of  Effectiveness  of  a  prohibition 
order  shall  be  published  in  the  Federal 
Register. 

§  303.38  Timeliness. 

(a)  Prohibition  orders  applicable  for  a 
period  ending  prior  to  or  on  June  30, 
1975.  If  the  FEA  fails  to  take  action  on 
an  application  for  a  prohibition  order 
applicable  for  a 'period  ending  prior  to 
or  on  June  30,  1975  within  30  days  of 
filing,  or  by  May  1,  1975,  whichever  is 
earlier,  the  applicant  may  treat  the  ap¬ 
plication  as  having  been  denied  in  all 
respects  and  may  appeal  therefrom  as 
provided  in  this  subpart. 

(b)  Prohibition  orders  applicable  after 
June  30,  1975.  If  the  FEA  falls  to  take 
action  on  an  application  for  a  prohibi¬ 
tion  order  applicable  after  June  30,  1975 
within  30  days  of  filing,  or  by  May  1, 
1975,  whichever  is  earlier,  the  applicant 
may  treat  the  application  as  having  been 
denied  in  all  respects  and  may  appeal 
therefrom  as  provided  in  this  subpart. 

(c)  For  purposes  erf  this  section,  the 
term  “action”  includes  service  on  the  ap¬ 
plicant  of  the  notice  of  intention  to  issue 
a  prohibition  order. 

§  303.39  Appeal. 

(a)  Any  person  aggrieved  by  an  order 
issued  by  the  FEA  under  this  subpart 
that  denies  an  application  for  a  prohibi¬ 
tion  order  may  file  an  appeal  with  the 
FEA  Office  of  Exceptions  and  Appeals  in 
accordance  with  Subpart  H  of  this  part. 
The  appeal  shall  be  filed  within  10  days 
of  service  of  the  order  from  which  the 
appeal  is  taken  or  within  10  days  of  the 
date  on  which  the  applicant  can  treat 
the  application  as  being  denied  in  all 
respects. 

(b)  Any  person  aggrieved  by  a  pro¬ 
hibition  order  may  file  an  appeal  with 
the  FEA  Office  of  Exceptions  and  Ap¬ 
peals,  after  issuance  of  a  Notice  of  Effec¬ 
tiveness.  The  appeal  shall  be  filed  within 
30  days  after  the  service  by  FEA  of  the 
Notice  of  Effectiveness. 

(c)  If  a  powerplant  or  major  fuel 
burning  installation  applies  for  a  modi¬ 
fication  or  rescission  of  a  prohibition 
order,  in  accordance  with  Subpart  J  of 
this  part,  any  appeal  of  such  prohibition 
order  shall  be  suspended  until  30  days 
after  an  order  has  been  issued  in  accord¬ 
ance  with  Subpart  J  or  until  30  days 
from  the  date  on  which  such  powerplant 
or  major  fuel  burning  installation  may 
treat  that  application  as  being  denied  in 
all  respects. 

(d)  There  has  not  been  an  exhaustion 
of  administrative  remedies  until  an  ap¬ 
peal  has  been  filed  pursuant  to  Subpart 
H  of  this  part  and  the  appellate  proceed¬ 
ing  is  completed  by  the  issuance  of  an 
order  granting  or  denying  the  appeal, 
except  that  an  order  dismissing  an  ap¬ 
plication  for  a  prohibition  order  that  was 
filed  after  April  1,  1975  shall  be  a  final 
order  of  which  there  may  be  judicial 
review. 
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Subpart  C — Construction  Orders 
§  303.40  Purpose  and  scope. 

(a)  nils  subpart  establishes  the  pro¬ 
cedures  for  the  filing  by  a  powerplant 
(other  than  a  combustion  gas  turbine  or 
combined  cycle  unit)  In  the  early  plan¬ 
ning  process  of  an  application  for  a  con¬ 
struction  order. 

(b)  A  proceeding  for  issuance  of  a  con¬ 
struction  order  may  be  commenced  by 
PEA  on  Its  Initiative  or  In  response  to 
an  application.  Sections  303.44,  303.46, 
303.47,  303.49  shall  be  applicable  to  the 
proceeding  regardless  of  the  manner  In 
which  the  proceeding  Is  Initiated.  Other 
sections  of  this  subpart  apply  only  to 
proceedings  commenced  in  response  to 
an  application. 

§  303.41  What  to  file. 

(a)  A  powerplant  filing  under  this 
subpart  shall  file  an  “Application  for 
Construction  Order”  which  should  be 
clearly  labeled  as  such  both  on  the  ap¬ 
plication  and  on  the  outside  of  the  en¬ 
velope  In  which  the  application  Is  trans¬ 
mitted,  and  shall  be  in  writing  and  signed 
by  the  person  filing  the  application.  The 
applicant  shall  comply  with  the  general 
filing  requirements  stated  in  $  303.9  In 
addition  to  the  requirements  stated  in 
this  subpart. 

(b)  Application  may  be  made  for  an 
individual  fossil-fuel  fired  steam  gener¬ 
ating  unit  that  produces  electric  power 
for  sale  or  exchange,  or  for  combinations 
thereof.  The  application  should  specify 
the  unit  or  units  with  respect  to  which 
the  application  is  being  made. 

(c)  If  the  applicant  wishes  to  claim 
confidential  treatment  for  any  Informa¬ 
tion  contained  In  the  application  or  other 
documents  submitted  under  this  subpart, 
the  procedures  set  out  In  5  303.9(f)  shall 
apply. 

§  303.42  Where  to  file. 

All  applications  for  construction  orders 
shall  be  filed  with  the  FEA  National 
Office  at  the  address  provided  in  §  303.12. 

§  303.43  When  to  file. 

(a)  All  applications  for  construction 
orders  must  be  filed  by  April  1,  1975. 

§  303.44  Notice. 

Prior  to  issuance  of  a  construction  or¬ 
der,  FEA  shall  publish  notice  of  the  In¬ 
tention  to  Issue  such  order  In  the  Fed¬ 
eral  Register  and  shall  serve  a  copy  of 
such  notice  on  the  powerplant  that  would 
be  affected  by  the  proposed  order.  The 
notice  shall  describe  the  proposed  action 
and  provide  a  period  of  no  less  than  10 
days  from  the  date  of  publication  in 
which  Interested  persons  may  file  writ¬ 
ten  data,  views  and  adjustments. 

§  303.45  Contents. 

(a)  The  application  shall  contain  a 
full  and  complete  statement  of  all  rele¬ 
vant  facts  pertaining  to  the  subject  of 
the  application  and  the  FEA  action 
sought.  Such  facts  shall  Include  the 
names  and  addresses  of  all  affected  per¬ 
sons  (if  reasonably  ascertainable)  and  a 
full  discussion  of  the  pertinent  provisions 
and  relevant  facts  contained  In  the  docu¬ 


ments  submitted  with  the  application. 
Copies  of  all  relevant  contracts,  agree¬ 
ments,  leases,  Instruments,  and  other 
documents  shall  be  submitted  with  the 
application.  In  addition  to  such  Informa¬ 
tion,  the  application  shall  Include  the 
following  Information: 

(1)  Description  of  applicant’s  pro¬ 
posed  powerplant,  Including,  but  not 
limited  to,  location,  output,  fuels  to  be 
utilized,  and  rate  of  use  thereof,  area 
served,  and  stage  of  early  planning 
process  that  the  powerplant  has  reached 
at  time  of  application.  (“Early  planning 
process”  is  defined  in  §  307.3(b)  of  this 
chapter.) 

(2)  A  description  of  the  modifications 
to  the  design  and  construction  of  the 
powerplant,  if  any,  required  to  render  it 
capable  of  using  coal  as  its  primary 
energy  source,  if  the  use  of  coal  current¬ 
ly  is  not  Intended.  (“Capable”  is  defined 
in  §  307.3(a)  of  this  chapter.) 

(3)  An  analysis  of  the  likelihood  that 
use  of  coal  would  result  in  the  impair¬ 
ment  of  reliability  or  adequacy  of  service, 
as  such  terms  are  defined  in  §  307.3(c) 

(1)  of  this  chapter. 

(4)  An  analysis  of  the  availability  of 
a  supply  of  coal  and  its  adequacy  and 
reliability,  as  such  terms  are  defined  in 
5  307.3(c)(2)  of  this  chapter. 

(5)  The  identification  and  description 
of  any  contractual  commitments  for  the 
design  or  construction  of  the  powerplant 
and  an  analysis  of  the  impact,  if  any, 
(taking  into  account  the  considerations 
stated  in  §  307.3(d)  of  this  chapter)  of 
the  requirement  that  the  powerplant  be 
designed  and  constructed  to  be  capable 
of  using  coal  as  its  primary  energy 
source. 

(6)  An  analysis  of  the  capability  of 
the  powerplant  to  recover  any  increase 
in  projected  capital  Investment  that 
might  be  required  as  a  result  of  a  con¬ 
struction  order. 

(7)  The  identification  of  any  loss  of 
revenue  resulting  from  a  delay  in  the 
commencement  of  the  sale  or  exchange 
of  electric  power,  to  the  extent  that  elec¬ 
tric  power  will  have  to  be  purchased  from 
another  powerplant,  resulting  from  a 
construction  order. 

(8)  The  Identification  of  any  relevant 
regulations  or  policies  of  any  State  or 
local  agency  with  jurisdiction  over  the 
sale  or  exchange  of  electric  power  by 
powerplants. 

(9)  Any  other  information  that  the 
applicant  believes  would  be  pertinent  to 
FEA’s  evaluation  of  the  application. 

(10)  An  estimate  of  the  anticipated 
effect  that  denial  of  the  application 
would  have  on  the  applicant’s  proposed 
operation. 

(11)  A  certification  by  the  applicant’s 
chief  executive  office  or  his  duly  author¬ 
ized  representative  of  the  accuracy  of 
the  information  stated  in  the  application. 

(b)  The  applicant  shall  state  whether 
he  requests  or  intends  to  request  that 
there  be  a  conference  regarding  the  ap¬ 
plication.  Any  request  not  made  at  the 
time  the  application  is  filed  shall  be 
made  as  soon  thereafter  as  possible,  to 
insure  that  the  conference  is  held  when 
it  is  most  beneficial.  The  request  and 


FEA’s  determination  concerning  it  shall 
be  made  in  accordance  with  Subpart  N 
of  this  part,  which  determination  is  in 
FEA’s  discretion. 

§  303.46  FEA  evaluation. 

(a)  Processing.  (1)  The  FEA  may 
Initiate  an  Investigation  of  any  state¬ 
ment  in  an  application  or  any  other 
document  submitted  to  it  and  may  utilize 
in  its  evaluation  any  relevant  facts  ob¬ 
tained  by  such  investigation.  The  FEA 
may  solicit  or  accept  submissions  from 
third  persons  relevant  to  any  application 
or  other  document  provided  that  the  ap¬ 
plicant  is  afforded  an  opportunity  to  re¬ 
spond  to  all  relevant  third  person  sub¬ 
missions,  other  than  written  comments 
in  response  to  a  notice  of  Intention  to 
issue  an  order.  In  evaluating  an  appli¬ 
cation  or  other  documents,  the  FEA  may 
conduct  its  own  investigation  and  con¬ 
sider  any  other  source  of  information. 
The  FEA  on  its  initiative  may  convene  a 
conference,  if,  in  its  discretion,  it  con¬ 
siders  that  such  conference  will  advance 
its  evaluation  of  the  application. 

(2)  If  the  FEA  determines  that  there 
is  insufficient  Information  upon  which  to 
base  a  decision  and  if  upon  request  the 
necessary  additional  Information  is  not 
submitted  by  the  applicant,  the  FEA  may 
dismiss  the  application  without  preju¬ 
dice.  If  the  failure  to  supply  additional 
information  is  repeated  or  willful,  the 
FEA  may  dismiss  the  application  with 
prejudice. 

(3)  Applications  for  construction  or¬ 
ders  filed  after  April  1,  1975  shall  be 
dismissed  automatically. 

(b)  Criteria.  The  dicision  with  respect 
to  an  application  and  the  decision  with 
respect  to  an  FEA-initiated  proceeding 
shall  be  subject  to  the  findings  stated  in 
§  307.3  (b)  and  (c)  of  this  chapter  and 
shall  include  a  consideration  of  the  fac¬ 
tors  stated  in  |  307.3(d)  of  this  chapter. 

§  303.47  Decision  and  order. 

(a)  Upon  consideration  of  an  applica¬ 
tion  for  a  construction  order  and  other 
relevant  Information  received  or  ob¬ 
tained  during  the  proceeding,  the  FEA 
shall  issue  either  a  construction  order  or 
an  order  denying  he  application. 

(b)  The  construction  order,  or  the  or¬ 
der  denying  an  application  for  a  con¬ 
struction  order,  shall  include  a  written 
statement  of  the  pertinent  facts,  state¬ 
ment  of  the  legal  basis  upon  which  the 
order  is  issued,  and  when  the  order  is  a 
construction  order,  a  recitation  of  the 
conclusions  regarding  the  findings  FEA 
stated  in  §  307.3  (b)  and  (c)  of  this 
chapter,  as  appropriate,  and  a  summary 
of  the  rationale  for  each.  The  order  shall 
provide  that  any  person  aggrieved  there¬ 
by  may  file  an  appeal  with  the  FEA 
Office  of  Exceptions  and  Appeals  in  ac¬ 
cordance  with  Subpart  H  of  this  part, 
except  that  an  order  dismissing  an  ap¬ 
plication  for  a  construction  order  filed 
after  April  1, 1975  shall  state  that  it  is  a 
final  order  of  which  the  applicant  may 
seek  judicial  review. 

(c)  The  FEA  shall  serve  a  copy  of  the 
construction  order,  or  of  the  order  deny¬ 
ing  the  application  for  a  construction 
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order,  upon  the  applicant  or,  if  the  ac¬ 
tion  was  initiated  by  PEA,  upon  the  af¬ 
fected  powerplant,  and  any  other  person 
who  participated  in  the  proceeding  by 
filing  written  comments.  Notice  of  issu¬ 
ance  of  a  construction  order  shall  be 
published  in  the  Federal  Register. 

§  303.48  Timeliness. 

If  the  FEA  fails  to  take  action  on  an 
application  for  a  construction  order  filed 
under  this  subpart  within  30  days  of 
filing,  or  by  May  1,  1975,  whichever  is 
earlier,  the  applicant  may  treat  the  ap¬ 
plication  as  having  been  denied  in  all 
respects  and  may  appeal  therefrom  as 
provided  in  this  subpart.  For  purposes 
of  this  section,  the  term  “action”  in¬ 
cludes  service  on  the  applicant  of  a 
notice  of  intention  to  issue  construction 
order. 

§  303.49  Appeal. 

Any  person  aggrieved  by  an  order  is¬ 
sued  by  the  FEA  under  this  subpart  may 
file  an  appeal  with  the  FEA  Office  of 
Exceptions  and  Appeals  in  accordance 
with  Subpart  H  of  this  part.  The  appeal 
shall  be  filed  within  10  days  of  service 
of  the  order  from  which  the  appeal  is 
taken  or  within  10  days  of  the  date  on 
which  the  applicant  can  treat  the  ap¬ 
plication  as  being  denied  in  all  respects. 
There  has  not  been  an  exhaustion  of  ad¬ 
ministrative  remedies  until  an  appeal  has 
been  filed  pursuant  to  Subpart  H  of  this 
part  and  the  appellate  proceeding  is 
completed  by  the  issuance  of  an  order 
granting  or  denying  the  appeal,  except 
that  an  order  dismissing  an  application 
for  a  construction  order  that  was  filed 
after  April  1,  1975  shall  be  a  final  order 
of  which  there  may  be  judicial  review. 

Subpart  D — [Reserved] 

Subpart  E — Exception 
§  303.60  Purpose  and  scope. 

(a)  This  subpart  establishes  the  pro¬ 
cedures  for  applying  for  an  exception 
from  a  regulation,  ruling  or  generally 
applicable  requirement  based  on  an 
assertion  of  serious  hardship,  Inequity  or 
unfair  distribution  of  burdens  and  for 
the  consideration  of  such  application  by 
the  FEA. 

(b)  A  request,  for  an  interpretation  or 
other  specific  action  which  Includes,  or 
could  be  construed  to  include,  an  applica¬ 
tion  for  an  exception  may  be  treated 
solely  as  a  request  for  an  interpretation 
or  other  action,  and  processed  as  such  by 
FEA. 

(c)  The  filing  of  an  application  for  an 
exception  shall  not  constitute  grounds 
for  non-compliance  with  the  require¬ 
ments  of  the  regulation,  ruling  or  gen¬ 
erally  applicable  requirement  from  which 
an  exception  is  sought,  unless  a  stay  has 
been  issued  in  accordance  with  Subpart 
1. 

§  303.61  What  to  file. 

(a)  A  person  filing  under  this  subpart 
shall  file  an  “Application  for  Exception 
(ESECA) "  which  should  be  clearly 
labeled  as  such  on  the  application  and 
on  the  outside  of  the  envelope  in  which 
the  application  is  transmitted,  and  shall 


be  in  writing  and  signed  by  the  person 
filing  the  application.  The  applicant 
shall  comply  with  the  general  filing  re¬ 
quirements  stated  in  §  303.9  in  addition 
to  the  requirements  stated  in  this  sub¬ 
part. 

(b)  If  the  applicant  wishes  to  claim 
confidential  treatment  for  any  informa¬ 
tion  contained  in  the  application  or 
other  documents  submitted  under  this 
subpart,  the  procedures  set  out  in  §  303.9 
(f )  shall  apply. 

§  303.62  Where  to  file. 

All  applications  for  exception  shall  be 
filed  with  the  Office  of  Exceptions  and 
Appeals  at  the  address  provided  in 
S  303.12. 

§  303.63  Notice. 

(a)  The  applicant  shall  send  by 
United  States  mail  a  copy  of  the  applica¬ 
tion  and  any  subsequent  amendments  or 
other  documents  relating  to  the  appli¬ 
cation,  or  a  copy  from  which  confidential 
information  has  been  deleted  in  accord¬ 
ance  with  §  303.9(f) ,  to  each  person  who 
is  reasonably  ascertainable  by  the  appli¬ 
cant  as  a  person  who  will  be  aggrieved 
by  the  FEA  action  sought.  The  copy  of 
the  application  shall  be  accompanied  by 
a  statement  that  the  person  may  submit 
comments  regarding  the  application  to 
the  FEA  Office  of  Exceptions  and 
Appeals  within  10  days  of  service  of  such 
application.  The  application  filed  with 
the  FEA  shall  Include  certification  to 
the  FEA  that  the  applicant  has  complied 
with  the  requirements  of  this  subsection 
and  shall  include  the  names  and 
addresses  of  each  person  to  whom  a  copy 
of  the  application  was  sent. 

(b)  Notwithstanding  the  provisions  of 
subsection  (a)  of  this  section,  if  an  ap¬ 
plicant  determines  that  compliance  with 
subsection  (a)  of  this  section  would  be 
impracticable,  the  applicant  shall: 

(1)  Comply  with  the  requirements  of 
subsection  (a)  of  this  section  with  re¬ 
gard  to  those  persons  whom  it  is  rea¬ 
sonable  and  practicable  to  notify;  and 

(2)  Include  with  the  application  a  de¬ 
scription  of  the  persons  or  class  or  classes 
of  persons  to  whom  notice  was  not  sent. 

The  FEA  may  require  the  applicant  to 
provide  additional  or  alternative  notice, 
or  may  determine  that  the  notice  re¬ 
quired  by  subsection  (a)  of  this  section  is 
not  impracticable,  or  may  determine  that 
notice  should  be  published  in  the  Federal 
Register. 

(c)  Hie  FEA  shall  serve  notice  on  any 
other  person  readily  identifiable  by  the 
FEA  as  one  who  will  be  aggrieved  by  the 
FEA  action  sought  and  may  serve  notice 
on  any  other  person  that  written  com¬ 
ments  regarding  the  application  will  be 
accepted  if  filed  within  10  days  of  serv¬ 
ice  of  such  notice. 

(d)  Any  person  submitting  written 
comments  to  the  FEA  with  respect  to  an 
application  filed  under  this  subpart 
shall  send  a  copy  of  the  comments,  or  a 
copy  from  which  confidential  informa¬ 
tion  has  been  deleted  in  accordance  with 
S  303.9(f),  to  the  applicant.  The  person 
shall  certify  to  the  FEA  that  he  has  com¬ 
plied  with  the  requirements  of  this  sub¬ 


section.  The  FEA  may  notify  other  per¬ 
sons  participating  in  the  proceeding  of 
such  comments  and  provide  an  oppor¬ 
tunity  for  such  persons  to  respond. 

(e)  At  regular  intervals,  the  FEA  shall 
publish  a  list  of  all  persons  who  have 
applied  for  an  exception  under  this  sub¬ 
part,  with  a  brief  description  of  the  fac¬ 
tual  situation  and  the  relief  requested. 

§  303.64  Contents. 

(a)  The  application  shall  contain  a  full 
and  complete  statement  of  all  relevant 
facts  pertaining  to  the  circumstances, 
act  or  transaction  that  is  the  subject  of 
the  application  and  to  the  FEA  action 
sought.  Such  facts  shall  include  the 
names  and  addresses  of  all  affected  per¬ 
sons  (if  reasonably  ascertainable  1 ;  a 
complete  statement  of  the  business  or 
other  reasons  that  justify  the  act  or 
transaction;  a  description  of  the  acts  or 
transactions  that  would  be  affected  by 
the  requested  action;  and  a  full  discus¬ 
sion  of  the  pertinent  provisions  and  rele¬ 
vant  facts  contained  in  the  documents 
submitted  with  the  application.  Copies  of 
all  relevant  contracts,  agreements,  leases, 
instruments,  and  other  documents  shall 
be  submitted  with  the  application. 

(b)  The  applicant  shall  state  whether 
he  requests  or  intends  to  request  that 
there  be  a  conference  or  hearing  regard¬ 
ing  the  application.  Any  request  not  made 
at  the  time  the  application  is  filed  shall 
be  made  as  soon  thereafter  as  possible,  to 
insure  that  the  conference  or  hearing 
is  held  when  it  will  be  most  beneficial. 
The  request  and  the  FEA’s  determination 
regarding  it  shall  be  made  in  accordance 
with  Subpart  n  of  this  part,  which  deter¬ 
mination  is  within  FEA’s  discretion. 

(c)  The  application  shall  include  a  dis¬ 
cussion  of  all  relevant  authorities,  in¬ 
cluding,  but  not  limited  to,  FEA  and  EPA 
rulings,  regulations,  interpretations  and 
decisions  on  appeals  mid  exceptions  re¬ 
lied  upon  to  support  the  particular  action 
sought  therein. 

(d)  The  application  shall  specify  the 
exact  nature  and  extent  of  the  relief 
requested.  _ 

§  303.65  FEA  evaluation. 

(a)  Processing.  (1)  The  FEA  may  ini¬ 
tiate  an  investigation  of  any  statement 
in  an  application  or  any  other  document 
submitted  to  it  and  may  utilize  in  its 
evaluation  any  relevant  facts  obtained 
by  such  investigation.  The  FEA  may  so¬ 
licit  or  accept  submissions  from  third 
persons  relevant  to  any  application  or 
other  document  provided  that  the  appli¬ 
cant  is  afforded  an  opportunity  to  re¬ 
spond  to  all  relevant  third  person  sub¬ 
missions.  In  evaluating  an  application  or 
other  documents,  the  FEA  may  conduct 
its  own  investigation  and  consider  any 
other  source  of  Information.  The  FEA 
on  its  initiative  may  convene  &  hearing 
or  conference,  if,  in  its  discretion,  it  con¬ 
siders  that  such  hearing  or  conference 
will  advance  its  evaluation  of  the  appli¬ 
cation. 

(2)  If  the  FEA  determines  that  there 
is  insufficient  informaton  upon  which  to 
base  a  decision  and  if  upon  request  neces¬ 
sary  additional  Information  is  not  sub¬ 
mitted  by  the  applicant,  the  FEA  may 
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dismiss  the  application  without  preju¬ 
dice.  If  the  failure  to  supply  additional 
information  is  repeated  or  willful,  the 
FEA  may  dismiss  the  application  with 
prejudice.  If  the  applicant  fails  to  provide 
the  notice  required  by  $  303.63,  the  FEA 
may  dismiss  the  application  without 
prejudice. 

(b)  Criteria.  (1)  The  FEA  shall  only 
consider  an  application  for  an  excep¬ 
tion  when  it  determines  that  a  more  ap¬ 
propriate  proceeding  is  not  provided  by 
this  part. 

(2)  An  application  for  an  exception 
may  be  granted  to  alleviate  or  prevent 
special  hardship,  inequity  or  unfair 
distribution  of  burdens. 

(3)  An  application  for  an  exception 
shall  be  decided  in  a  manner  that  is,  to 
the  extent  possible,  consistent  with  the 
disposition  of  previous  applications  for 
exception. 

§  303.66  Decision  and  order. 

(a)  Upon  consideration  of  the  appli¬ 
cation  and  other  relevant  information 
received  or  obtained  during  the  proceed¬ 
ing,  the  FEA  shall  issue  an  order  either 
granting  or  denying  the  application. 

(b)  The  order  shall  include  a  written 
statement  setting  forth  the  pertinent 
facts  and  the  legal  basis  upon  which  the 
order  is  issued.  The  order  shall  provide 
that  any  person  aggrieved  thereby  may 
file  an  appeal  with  the  FEA  Office  of  Ex¬ 
ceptions  and  Appeals  in  accordance  with 
Subpart  H  of  this  part. 

(c)  The  FEA  shall  serve  a  copy  of  the 
order  upon  the  applicant,  any  other 
person  who  participated  in  the  proceed¬ 
ing  and  upon  any  other  person  readily 
identifiable  by  the  FEA  as  one  who  is 
aggrieved  by  such  order.  A  copy  of  each 
order,  with  such  modification  as  is 
necessary  to  insure  the  confidentiality  of 
information  protected  from  disclosure 
under  18  U.S.C.  1905  and  5  U.S.C.  552, 
will  be  on  file  in  the  public  docket  room 
described  in  §  303.13.  If  such  copy  con¬ 
tains  information  that  has  been  claimed 
by  an  applicant  or  other  person  to  be 
confidential,  notice  of  the  FEA’s  inten¬ 
tion  to  place  a  copy  in  the  docket  room 
and  an  opportunity  to  respond  shall  be 
given  to  such  person  no  less  than  five 
days  prior  to  its  placement  in  such  room. 
The  Office  of  Exceptions  and  Appeals 
shall  publish  periodically  a  digest  of  all 
orders  issued. 

§  303.67  Timeliness. 

(a)  When  the  FEA  has  received  all 
substantive  information  deemed  neces¬ 
sary  to  process  an  application  filed  under 
this  subpart,  the  FEA  shall  serve  notice 
of  that  fact  upon  the  applicant  and  all 
other  persons  who  received  notice  of  the 
proceeding  pursuant  to  the  provisions  of 
§  303.63;  and  if  the  FEA  fails  to  take 
action  on  the  application  within  90  days 
of  serving  such  notice,  the  applicant  may 
treat  the  application  as  having  been 
denied  in  all  respects  and  may  appeal 
therefrom  as  provided  in  this  subpart. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  if  the 
FEA  fails  to  take  action  on  the  applica¬ 
tion  within  150  days  from  the  filing  of 


the  application,  the  applicant  may  treat 
it  has  having  been  denied  In  all  respects 
and  may  appeal  therefrom  as  provided 
in  this  subpart. 

§  303.68  Appeal. 

Any  person  aggrieved  by  an  order 
issued  by  the  FEA  under  this  subpart 
may  file  an  appeal  with  the  FEA  Office  of 
Exceptions  and  Appeals  in  accordance 
with  Subpart  H  of  this  part.  The  appeal 
must  be  filed  within  30  days  of  service 
of  the  order  from  which  the  appeal  is 
taken  or  within  30  days  of  the  date  on 
which  the  applicant  can  treat  the  ap¬ 
plication  as  being  denied  in  all  respects. 
There  has  not  been  an  exhaustion  of 
administrative  remedies  until  an  appeal 
has  been  filed  pursuant  to  Subpart  H 
and  the  appellate  proceeding  is  com¬ 
pleted  by  the  issuance  of  an  order 
granting  or  denying  the  appeal. 

Subpart  F — Exemption 
§  303.70  Purpose  and  scope.  ' 

This  subpart  establishes  the  proce¬ 
dures  for  filing  an  application  for  ex¬ 
emption  and  the  consideration  of  such 
by  the  FEA.  The  applicant  must  be 
seeking  an  exemption  from  no  less  than 
an  entire  part,  or  subpart  thereof,  of 
Parts  303,  305,  307  or  309  of  this  chapter. 

§  303.71  Procedures. 

(a)  An  exemption  may  be  effected 
only  by  amendment  to  the  regulations. 
Although  an  application  for  an  exemp¬ 
tion  is  a  request  for  a  rulemaking,  the 
application  is  not  subject  to  the  proce¬ 
dures  of  Subpart  M  of  this  part.  If  a 
rulemaking  proceeding  is  convened, 
however,  it  shall  be  held  in  accordance 
with  Subpart  M. 

(b)  An  application  for  an  exemp¬ 
tion  shall  be  submitted  separate  and 
apart  from  any  other  application,  ap¬ 
peal,  petition  or  other  request  submitted 
In  accordance  with  this  part.  If  an  ap¬ 
plication  for  exemption  is  included  with 
any  other  application,  appeal,  petition, 
or  other  request,  the  application  for 
exemption  will  not  be  processed,  nor  will 
it  be  severed  for  separate  consideration. 

§  303.72  mat  to  file. 

A  person  filing  under  this  subpart  shall 
file  an  “Application  for  Exemption 
(ESECA)”  which  should  be  clearly  la¬ 
beled  as  such  both  on  the  application  and 
on  the  outside  of  the  envelope  in  which 
the  application  is  transmitted,  and  shall 
be  in  writing  and  signed  by  the  person 
filing  the  application. 

The  applicant  shall  comply  with  the 
general  filing  requirements  stated  in 
§  303.9  in  addition  to  the  requirements 
stated  in  this  subpart. 

§  303.73  Where  to  file. 

An  application  for  exemption  shall  be 
filed  with  the  Office  of  Exceptions  and 
Appeals  at  the  address  provided  in 
§  303.12. 

§  303.74  Contents. 

The  application  shall  contain  a  full 
and  complete  statement  of  all  relevant 
facts  pertaining  to  the  circumstances, 


acts  or  transactions  that  are  the  sub¬ 
ject  of  the  application  and  to  the  FEA 
action  sought.  The  application  shall 
identify  the  part  or  parts,  or  subparts 
thereof,  of  this  chapter  from  which  the 
exemption  is  sought;  describe  the  busi¬ 
ness  or  other  reason  that  would  justify 
such  exemption ;  identify  the  persons  or 
classes  of  persons  and  acts  or  transac¬ 
tions  that  would  be  aggrieved  or  affected 
by  such  exemption  and  describe  the  ad¬ 
verse  impact;  describe  the  benefit  to  the 
person  making  the  application,  or  others, 
that  would  result  if  the  exemption  were 
effected;  and  explain  the  reasons  why 
the  action  sought  by  the  application 
cannot  be  accomplished  by  any  other 
proceeding  provided  in  this  part.  Upon 
request,  the  applicant  shall  submit  copies 
of  relevant  contracts,  agreements,  leases, 
instruments,  and  other  documents  that 
are  representative  of  those  that  would 
be  affected  by  the  granting  of  the 
requested  exemption. 

§  303.75  FEA  evaluation. 

(a)  Processing.  All  applications  for 
exemption  shall  be  evaluated  by  FEA  to 
determine  if  the  institution  of  a  rulemak¬ 
ing  proceeding  is  warranted  and  if  the 
FEA  action  sought  by  the  applicant 
could  more  appropriately  be  considered 
in  any  other  proceeding  provided  by  this 
part.  The  FEA  may  initiate  an  investiga¬ 
tion  of  any  statement  in  an  application 
or  any  other  document  submitted  to  it 
and  may  utilize  in  its  evaluation  any  rele¬ 
vant  facts  obtained  by  such  investiga-  . 
tion.  The  FEA  may  solicit  or  accept 
submissions  from  third  persons  relevant 
to  any  application  for  exemption  or  other 
document  provided  that  the  person  mak¬ 
ing  the  request  is  afforded  an  opportunity 
to  respond  to  all  relevant  third  person 
submissions  other  than  written  com¬ 
ments  or  oral  presentations  in  response 
to  a  rulemaking.  In  evaluating  an  appli¬ 
cation  or  other  document,  the  FEA  may 
conduct  its  own  investigation  and  con¬ 
sider  any  other  source  of  information. 

(b)  Criteria.  (1)  Rulemaking  proceed¬ 
ings  for  the  purpose  of  considering  an 
application  for  exemption  will  be  in¬ 
stituted  only  if  the  FEA  is  its  discretion 
determines  that  such  a  proceeding  would 
be  appropriate.  Among  the  factors  that 
the  FEA  will  evaluate  in  making  a  deter¬ 
mination  with  respect  to  a  rulemaking 
are — 

(1)  The  impact  that  granting  the 
exemption  would  have  on  the  regulatory 
scheme  and  objectives; 

(ii)  The  number  of  persons  who  would 
be  exempted;  and 

(iii)  The  economic  justification  for 
such  exemption. 

(2)  The  FEA  may  summarily  deny  an 
application  for  exemption  if — 

(i)  The  exemption  sought  is  not  from 
each  or  all  of  Parts  303,  305  or  307,  or  a 
subpart  thereof,  of  this  chapter; 

(ii)  The  granting  of  an  exemption  to 
the  person  making  the  application  would 
not  have  sufficient  national  impact,  eco¬ 
nomic  or  otherwise,  to  warrant  rulemak¬ 
ing  proceedings  for  the  purpose  of 
considering  an  amendment  to  the 
regulation; 
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(ill)  It  is  determined  that  the  statu¬ 
tory  criteria  cannot  be  met;  or 

(iv)  It  is  determined  that  another  pro¬ 
ceeding  provided  by  this  part  is  more 
appropriate. 

§  303.76  Decision  and  order. 

(a)  Upon  consideration  of  the  applica¬ 
tion  and  other  relevant  information  re¬ 
ceived  or  obtained  during  the  proceed¬ 
ing.  the  FEA  shall  issue  an  appropriate 
order.  If  the  application  is  not  denied, 
the  order  shall  provide  for  publication 
of  a  Notice  of  Proposed  Rulemaking 
regarding  the  application  in  the  Federal 
Register. 

(b)  The  order  shall  include  a  written 
statement  setting  forth  the  pertinent 
facts  and  legal  basis  upon  which  the 
order  is  issued.  The  order  denying  the 
application  shall  state  that  any  person 
aggrieved  thereby  may  file  an  appeal 
with  the  Office  of  Exceptions  and  Ap¬ 
peals  in  accordance  with  Subpart  H  of 
this  part. 

§  303.77  Timeliness. 

(a)  If  the  FEA  fails  to  take  action  on 
any  application  filed  under  this  subpart 
within  90  days  of  filing,  the  applicant 
may  treat  the  application  as  having  been 
denied  in  all  respects  and  may  appeal 
therefrom  as  provided  in  this  subpart. 

§  303.78  Appeal. 

Any  person  aggrieved  by  an  order 
issued  by  the  FEA  under  this  subpart 
that  denies  an  application  for  exemption 
may  file  an  appeal  with  the  Office  of 
Exceptions  and  Appeals  in  accordance 
with  Subpart  H  of  this  part.  The  appeal 
must  be  filed  within  30  days  of  service  of 
the  order  from  which  the  appeal  is  taken 
or  within  30  days  of  the  date  on  which 
the  applicant  can  treat  the  application  as 
being  denied  in  all  respects.  There  has 
not  been  an  exhaustion  of  administrative 
remedies  until  an  appeal  has  been  filed 
pursuant  to  Subpart  H  of  this  part  and 
the  appellate  proceeding  is  completed  by 
the  Issuance  of  an  order  granting  or 
denying  the  appeal. 

Subpart  6 — Interpretation 
§  303.80  Purpose  and  scope. 

'  (a)  This  subpart  establishes  the  pro¬ 
cedures  for  the  filing  of  a  formal  request 
for  an  interpretation  and  for  the  con¬ 
sideration  of  such  request  by  the  FEA. 
Interpretations  shall  be  in  writing  and 
shall  only  be  Issued  by  the  FEA  General 
Counsel.  Responses,  which  may  include 
verbal  or  written  responses,  to  general 
inquiries  or  to  other  than  formal  written 
requests  for  interpretation  filed  with  the 
General  Counsel  are  not  interpretations 
and  merely  provide  general  information. 

(b)  A  request  for  interpretation  that 
Includes,  or  could  be  construed  to  include, 
an  application  for  an  exception  or  an 
exemption  may  be  treated  solely  as  a 
request  for  interpretation  and  processed 
as  such. 

§  303.81  What  to  file. 

(a)  A  person  filing  under  this  subpart 
ffhan  file  a  “Request  for  Interpretation 
(ESECA)  *  which  should  be  clearly 


labeled  as  such  both  on  the  request  and 
on  the  outside  of  the  envelope  in  which 
the  request  is  transmitted,  and  shall  be 
in  writing  and  signed  by  the  person  filing 
the  request.  The  person  filing  the  request 
shall  comply  with  the  general  filing  re¬ 
quirements  stated  in  §  303.9  in  addition 
to  the  requirements  stated  in  this  sub¬ 
part. 

(b)  If  the  person  filing  the  request 
wishes  to  claim  confidential  treatment 
for  any  information  contained  in  the 
request  or  other  documents  submitted 
under  this  subpart,  the  procedures  set 
out  in  §  303.9(f)  shall  apply. 

§  303.82  Where  to  file. 

A  request  for  interpretation  shall  be 
filed  with  the  General  Counsel  at  the  ad¬ 
dress  provided  in  S  303.12. 

§  303.83  Contents. 

(a)  The  request  shall  contain  a  full 
and  complete  statement  of  all  relevant 
facts  pertaining  to  the  circumstances, 
acts  or  transactions  that  are  the  sub¬ 
ject  of  the  request  and  to  the  FEA  ac¬ 
tion  sought.  Such  facts  shall  include 
the  names  and  addresses  of  all  affected 
persons  (if  reasonably  ascertainable)  and 
a  full  discussion  of  the  pertinent  pro¬ 
visions  and  relevant  facts  contained  in 
the  documents  submitted  with  the  re¬ 
quest.  Copies  of  all  relevant  contracts, 
agreements,  leases,  instruments,  and 
other  documents  shall  be  submitted  with 
the  request. 

(b)  The  request  for  interpretation 
shall  include  a  discussion  of  all  relevant 
authorities,  including,  but  not  limited  to, 
FEA  and  EPA  rulings,  regulations,  in¬ 
terpretations  and  decisions  on  appeals 
and  exceptions  relied  upon  to  support  the 
particular  interpretation  sought  therein. 

§  303.84  FEA  evaluation. 

(a)  Processing.  (1)  The  FEA  may  ini¬ 
tiate  an  investigation  of  any  statement 
in  a  request  or  any  other  document  sub¬ 
mitted  to  it  and  may  utilize  in  its  evalu¬ 
ation  any  relevant  facts  obtained  by  such 
investigation.  The  FEA  may  solicit  or 
accept  submissions  from  third  persons 
relevant  to  any  request  for  interpretation 
or  other  document  provided  that  the  per¬ 
son  making  the  request  is  afforded  an  op¬ 
portunity  to  respond  to  all  relevant  third 
person  submissions.  In  evaluating  a  re¬ 
quest  for  interpretation  or  other  docu¬ 
ment,  the  FEA  may  conduct  its  own  in¬ 
vestigation  and  consider  any  other 
source  of  information.  The  FEA  on  its 
own  initiative  may  convene  a  conference, 
if,  in  its  discretion,  it  considers  that 
such  conference  will  advance  its  evalu¬ 
ation  of  the  request. 

(2)  The  FEA  shall  issue  its  interpreta¬ 
tion  on  the  basis  of  the  information  pro¬ 
vided  in  the  request,  unless  that  informa¬ 
tion  is  supplemented  by  other  informa¬ 
tion  brought  to  the  attention  of  the  Gen¬ 
eral  Counsel  during  the  proceeding.  The 
interpretation  shall,  therefore,  depend 
for  its  authority  on  the  accuracy  of  the 
factual  statement  and  may  be  relied 
upon  only  to  the  extent  that  the  facts  of 
the  actual  situation  correspond  to  those 
upon  which  the  interpretation  was  based. 


(3)  If  the  FEA  determines  that  there 
Is  insufficient  Information  upon  which 
to  base  a  decision  and  if  upon  request 
necessary  additional  information  is  not 
submitted  by  the  person  requesting  the 
interpretation,  the  FEA  may  refuse  to 
issue  an  interpretation. 

(b)  Criteria.  (1)  The  FEA  shall  base 
an  interpretation  on  the  FEAA  and 
ESECA  and  the  regulations  and  pub¬ 
lished  rulings  of  the  FEA  as  applied  to 
the  specific  factual  situation. 

(2)  The  FEA  shall  take  into  considera¬ 
tion  previously  issued  interpretations 
dealing  with  the  same  or  a  related  issue. 

§  303.85  Decision  and  effect. 

(a)  Upon  consideration  of  the  request 
for  interpretation  and  other  relevant  in¬ 
formation  received  or  obtained  during 
the  proceeding,  the  General  Counsel 
may  issue  a  written  interpretation. 

(b)  The  interpretation  shall  contain 
a  written  statement  of  the  information 
upon  which  it  is  based  and  a  legal  analy¬ 
sis  of  and  conclusions  regarding  the  ap¬ 
plication  of  rullhgs,  regulations  and  other 
precedent  to  the  situation  presented  in 
the  request. 

(c)  Only  those  persons  to  whom  an 
interpretation  is*  specifically  addressed 
and  other  persons  upon  whom  the  FEA 
serves  the  interpretation  and  who  are 
directly  involved  in  the  same  transaction 
or  act  may  rely  upon  it.  No  person  en¬ 
titled  to  rely  upon  an  interpretation 
shall  be  subject  to  civil  or  criminal  pen¬ 
alties  stated  in  Subpart  Q  of  this  part 
for  any  act  made  in  reliance  upon  the 
interpretation,  notwithstanding  that  the 
interpretation  shall  thereafter  be  de¬ 
clared  by  judicial  or  other  competent 
authority  to  be  invalid. 

(d)  FEA  at  any  time  may  rescind  or 
modify  an  interpretation  on  its  initiative. 
Rescission  or  modification  may  be  ef¬ 
fected  by  notifying  persons  entitled  to 
rely  on  the  interpretation  that  it  is  re¬ 
scinded  or  modified.  This  notification 
shall  include  a  statement  of  the  reasons 
for  the  rescission  cr  modification  and,  in 
the  case  of  a  modification,  a  restatement 
of  the  interpretation  as  modified. 

(e)  An  interpretation  is  modified  by  a 
subsequent  amendment  to  the  regula¬ 
tions  or  ruling  to  the  extent  that  it  is 
inconsistent  with  the  amended  regula¬ 
tion  or  ruling. 

§  303.86  Appeal. 

Any  person  aggrieved  by  an  inter¬ 
pretation  issued  by  the  FEA  under  this 
subpart  may  file  an  appeal  with  the  FEA 
Office  of  Exceptions  and  Appeals  in  ac¬ 
cordance  with  Subpart  H  of  this  part. 
The  appeal  must  be  filed  within  30  days 
of  service  of  the  interpretation  from 
which  the  appeal  is  taken.  There  has  not 
been  an  exhaustion  of  administrative 
remedies  until  an  appeal  has  been  filed 
pursuant  to  Subpart  H  and  the  appellate 
proceeding  is  completed  by  the  issuance 
of  an  order  granting  or  denying  the 
appeal. 

Subpart  H — Appeal 
§  303.90  Purpose  and  scope. 

(a)  This  subpart  establishes  the  pro¬ 
cedures  for  the  filing  of  an  administra- 
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tive  appeal  of  FEA  actions  taken  under 
Subparts  B,  C,  E,  F,  G,  J,  K  or  P  of  this 
part  and  the  consideration  of  such  ap¬ 
peal  by  the  FEA. 

(b)  A  person  who  has  appeared  before 
the  FEA  in  connection  with  a  matter 
arising  under  Subparts  B,  C,  E,  F,  G,  J. 

K  or  P  of  this  part  has  not  exhausted 
his  administrative  remedies  until  an  ap¬ 
peal  has  been  filed  under  this  subpart 
and  an  order  granting  or  denying  the 
appeal  has  been  issued. 

§  303.91  Who  may  file. 

Any  person  aggrieved  by  an  order  or 
interpretation  issued  by  the  FEA  under 
Subparts  B,  C,  E,  F,  G,  J,  K  or  P  of  this 
part  may  file  an  appeal. 

§  303.92  What  to  file. 

(a)  A  person  filing  under  this  subpart 
shall  file  an  “Appeal  of  Order  (ESECA)  ” 
or  an  “Appeal  of  Interpretation 
(ESECA)”  which  should  be  clearly  la¬ 
beled  as  such  both  on  the  appearand 
on  the  outside  of  the  envelope  in  which 
the  appeal  is  transmitted,  and  shall  be 
in  writing  and  signed  by  the  person 
filing  the  appeal.  The  appellant  shall 
comply  with  the  general  filing  require¬ 
ments  stated  in  5  303.9  (other  than 
§  303.9(e) ,  as  provided  in  §  303.96(c)  of 
this  subpart)  in  addition  to  the  require¬ 
ments  stated  in  this  subpart. 

(b)  If  the  appellant  wishes  to  claim 
confidential  treatment  for  any  informa¬ 
tion  contained  in  the  appeal  or  other 
documents  submitted  under  this  sub¬ 
part,  the  procedures  set  out  in  §  303.9(f) 
shall  apply. 

§  303.93  Where  to  file. 

The  appeal  of  an  order  or  interpreta¬ 
tion  shall  be  filed  with  the  Office  of 
Exceptions  and  Appeals  at  the  address 
provided  in  S  303.12. 

§  303.94  When  to  file. 

The  time  within  which  an  appeal  must 
be  filed  and,  in  the  case  of  a  prohibition 
order,  the  time  before  which  an  appeal 
cannot  be  filed  is  stated  in  the  appeals 
section  of  each  subpart,  unless  a  sub¬ 
part  describes  a  proceeding  for  which 
there  is  not  an  administrative  appeal. 

§  303.95  Notice. 

(a)  The  appellant  shall  send  by 
United  States  mail  a  copy  of  the  ap¬ 
peal  and  any  subsequent  amendments 
or  other  documents  relating  to  the  ap¬ 
peal,  or  a  copy  from  which  confidential 
information  has  been  deleted  in  accord¬ 
ance  with  §  303.9(f) ,  to  each  person  who 
is  reasonably  ascertainable  by  the  ap¬ 
pellant  as  a  person  who  will  be  aggrieved 
by  the  FEA  action  sought,  including 
those  who  participated  in  the  prior  pro¬ 
ceeding,  except  as  provided  in  para¬ 
graphs  (b)  and  (c)  of  this  section.  The 
copy  of  the  appeal  shall  be  accompanied 
by  a  statement  that  the  person  may  sub¬ 
mit  comments  regarding  the  appeal  to 
the  FEA  Office  of  Exceptions  and  Ap¬ 
peals  within  10  days.  The  appeal  filed 
with  the  FEA  shall  include  certification 
to  the  FEA  that  the  appellant  has  com¬ 
plied  with  the  requirements  of  this  para¬ 


graph  and  shall  include  the  names  and 
addresses  of  each  person  to  whom  a  copy 
of  the  appeal  was  sent. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  if  an  ap¬ 
pellant  determines  that  compliance  with 
subsection  (a)  would  be  impracticable, 
the  appellant  shall: 

(1)  Comply  with  the  requirements  of 
paragraph  (a)  of  this  section  with  regard 
to  those  persons  whom  it  is  reasonable 
and  possible  to  notify;  and 

(2)  Include  with  the  appeal  a  descrip¬ 
tion  of  the  persons  or  class  or  classes 
of  persons  to  whom  notice  was  not  sent. 

(c)  The  FEA  may  require  the  appel¬ 
lant  to  provide  additional  or  alternative 
notice,  or  .may  determine  that  the  notice 
required  by  paragraph  (a)  of  this  section 
is  not  impracticable,  or  may  determine 
that  notice  should  be  published  in  the 
Federal  Register.  With  respect  to  the 
appeal  of  a  construction  order,  a  prohi¬ 
bition  order,  or  the  modification  or  re¬ 
scission  of  a  prohibition  order  as  a  result 
to  significantly  changed  circumstances 
that  occurred  during  the  interval  be¬ 
tween  issuance  of  a  prohibition  order 
and  service  to  Notice  of  Effectiveness, 
FEA  shall  provide  notice  of  the  appeal 
of  those  orders  by  publication  in  the 
Federal  Register.  Such  notice  shall  state 
that  aggrieved  persons  shall  have  10  days 
from  publication  of  the  notice  to  file 
written  comments  regarding  the  appeal. 

(d)  The  FEA  shall  serve  notice  on  any 
other  person  reasonably  identifiable  by 
the  FEA  as  one  who  will  be  aggrieved  by 
the  FEA  action  sought  and  may  serve 
notice  on  any  other  person  that  written 
comments  regarding  the  appeal  will  be 
accepted  if  filed  within  10  days  of  service 
of  that  notice,  except  as  stated  in  para¬ 
graph  (c)  of  this  section  with  respect 
to  prohibition  orders,  construction  or¬ 
ders,  or  the  modification  or  rescission  of 
such  orders. 

(e)  Any  person  submitting  written 
comments  to  the  FEA  with  respect  to  an 
appeal  filed  under  this  subpart  shall 
send  a  copy  of  the  comments,  or  a  copy 
from  which  confidential  information  has 
been  deleted  in  accordance  with  §  303.9 
(f),  to  the  appellant.  The  person  shall 
certify  to  the  FEA  that  it  has  complied 
with  the  requirements  of  this  paragraph. 
The  FEA  may  notify  other  persons  par¬ 
ticipating  in  the  proceeding  of  such 
comments  and  provide  an  opportunity 
for  such  persons  to  respond. 

§  303.96  Contents. 

(a)  The  appeal  shall  contain  a  con¬ 
cise  statement  of  grounds  upon  which 
it  is  brought  and  a  description  of  the 
relief  sought.  It  shall  include  a  discus¬ 
sion  of  all  relevant  authorities,  includ¬ 
ing,  but  not  limited  to,  FEA  rulings, 
regulations,  interpretations  and  deci¬ 
sions  on  appeals  and  exceptions  relied 
upon  to  support  the  appeal. 

An  appeal  of  a  prohibition  order,  or  of 
an  order  modifying  a  prohibition  order 
that  is  applicable  for  the  period  ending 
prior  to  or  on  June  30,  1975  to  make  it 
applicable  after  June  30,  1975,  may  not 
contain  an  assertion  of  significantly 
changed  circumstances,  as  that  term  is 


defined  in  this  subpart,  as  modified  in 
§  303.126(b)  (2).  An  assertion  of  signifi¬ 
cantly  changed  circumstances  relating  to 
such  orders  should  be  made  pursuant  to 
Subpart  J  of  this  part. 

If  the  appeal  (other  than  the  appeal 
of  a  prohibition  order  or  of  the  modifica¬ 
tion  of  a  prohibition  order  applicable  for 
a  period  ending  prior  to  or  on  June  30, 
1975  to  make  it  applicable  after  June  30, 
1974)  includes  a  request  for  relief  based 
on  significantly  changed  circumstances, 
there  shall  be  a  complete  description  of 
the  events,  acts,  or  transactions  that 
comprise  the  significantly  changed  cir¬ 
cumstances,  and  the  appellant  shall  state 
why,  if  the  significantly  changed  cir¬ 
cumstance  is  new  or  newly  discovered 
facts,  such  facts  were  not  or  could  not 
have  been  presented  during  the  prior 
proceeding.  For  purposes  of  this  subpart, 
the  term  “significantly  changed  cir¬ 
cumstances”  shall  mean — 

(1)  The  discovery  of  material  facts 
that  were  not  known  or  could  not  have 
been  known  at  the  time  of  the  prior 
proceeding; 

(2)  The  discovery  of  a  law,  regulation, 
interpretation,  ruling,  order  or  decision 
on  an  appeal  or  exception  that  was  in 
effect  at  the  time  of  the  proceeding  upon 
which  the  order  or  interpretation  is  based 
and  which,  if  such  had  been  made  known 
to  FEA,  would  have  been  relevant  to  the 
proceeding  and  would  have  substantially 
altered  the  outcome;  or 

(3)  A  substantial  change  in  the  facts 
or  circumstances  upon  which  an  out¬ 
standing  and  continuing  order  or  inter¬ 
pretation  affecting  the  appellant  was  is¬ 
sued,  which  change  has  occurred  during 
the  interval  between  issuance  of  the 
order  or  interpretation  and  the  date  of 
the  appeal  and  was  caused  by  forces  or 
circumstances  beyond  the  control  of  the 
appellant. 

(b)  A  copy  of  the  order  or  interpreta¬ 
tion  that  is  the  subject  of  the  appeal 
shall  be  submitted  with  the  appeal. 

(c)  The  appellant  shall  state  whether 
to  the  best  of  his  knowledge  the  same  or 
a  related  issue,  act  or  transaction  that  is 
the  subject  of  the  appeal  has  been  or 
presently  is  being  considered  or  investi¬ 
gated  by  any  FEA  or  EPA  office,  other 
Federal  agency,  department  or  instru¬ 
mentality;  or  by  a  state  or  municipal 
agency  or  court;  or  by  any  law  enforce¬ 
ment  agency,  including,  but  not  limited 
to,  a  consideration  or  investigation  in 
connection  with  an  FEA  proceeding  de¬ 
scribed  in  this  part,  other  than  the  pro¬ 
ceeding  from  which  the  appeal  is  taken, 
or  under  Subpart  A  of  40  C.F.R.,  Part  55 
(which  states  the  EPA  regulations  im¬ 
plementing  section  3  of  ESECA) .  In  ad¬ 
dition,  the  appellant  shall  state  whether 
contact  has  been  made  by  the  appellant 
or  a  person  acting  on  his  behalf  with  any 
person  who  is  employed  by  the  FEA  or 
EPA  subsequent  to  service  of  the  order 
or  interpretation  that  is  being  appealed 
with  regard  to  the  issue,  act  or  transac¬ 
tion  that  is  the  subject  of  the  appeal;  the 
name  of  the  person  contacted;  whether 
the  contact  was  verbal  or  in  writing;  the 
nature  and  substance  of  the  contact;  and 
the  date  or  dates  of  the  contact.  An  ap- 


FEDERAl  REGISTER,  VOL.  40,  NO.  25— WEDNESDAY,  FEBRUARY  5,  1975 


PROPOSED  RULES 


S469 


pellant  shall  comply  with  this  paragraph 
in  lieu  of  §  303.9(e) . 

(d)  The  appellant  shall  state  whether 
he  requests  or  Intends  to  request  that 
there  be  a  conference  or  hearing  regard¬ 
ing  the  appeal.  Any  request  not  made 
at  the  time  the  appeal  is  filed  shall  be 
made  as  soon  thereafter  as  possible,  to 
insure  that  the  conference  or  hearing  is 
held  when  it  will  be  most  beneficial.  The 
request  and  the  FEA’s  determination  re¬ 
garding  it  shall  be  made  in  accordance 
with  Subpart  N  of  this  part,  which  de¬ 
termination  is  within  FEA’s  discretion. 

§  303.97  FEA  evaluation. 

(a)  Processing.  (1)  The  FEA  may  ini¬ 
tiate  an  investigation  of  any  statement 
in  an  appeal  or  any  other  document  sub¬ 
mitted  to  it  and  may  utilize  in  its  evalu¬ 
ation  any  relevant  facts  obtained  by  such 
investigation.  The  FEA  may  solicit  or  ac¬ 
cept  submissions  from  third  persons  rele¬ 
vant  to  any  appeal  or  other  document 
provided  that  the  appellant  is  afforded 
an  opportunity  to  respond  to  all  relevant 
third  person  submissions.  In  evaluating 
an  appeal  or  other  document,  the  FEA 
may  conduct  its  own  investigation  and 
consider  any  other  source  of  informa¬ 
tion.  The  FEA  on  its  initiative  may  con¬ 
vene  a  conference  or  hearing  if,  in  its 
discretion,  it  considers  that  such  con¬ 
ference  or  hearing  will  advance  its  evalu¬ 
ation  of  the  appeal. 

(2)  If  the  FEA  determines  that  there 
Is  insufficient  information  upon  which  to 
base  a  decision  and  if,  upon  request,  the 
necessary  additional  information  is  not 
submitted,  the  FEA  may  dismiss  the  ap¬ 
peal  with  leave  to  amend  within  a  speci¬ 
fied  time.  If  the  failure  to  supply  addi¬ 
tional  information  is  repeated  or  will¬ 
ful,  the  FEA  may  dismiss  the  appeal  with 
prejudice.  If  the  appellant  fails  to  pro¬ 
vide  the  notice  required  by  §  303.95,  the 
FEA  may  dismiss  the  appeal  without 
prejudice. 

(3)  F dilute  to  satisfy  requirements. 

(i)  If  the  appellant  fails  to  satisfy  the 
requirements  of  paragraph  (b)  (1)  of  this 
section,  the  FEA  may  issue  an  order  sum¬ 
marily  denying  the  appeal.  The  order 
shall  state  the  grounds  for  the  denial 
and  a  copy  of  the  order  shall  be  served 
upon  the  appellant  and  any  other  per¬ 
son  who  participated  in  the  appellate 
proceeding. 

<ii)  The  order  denying  the  appeal  shall 
become  a  final  order  of  the  FEA  within 
10  days  of  its  service  upon  the  appellant, 
unless  within  such  10-day  period  an 
amendment  to  the  appeal  that  corrects 
the  deficiencies  identified  in  the  order  is 
filed  with  the  Office  of  Exceptions  and 
Appeals. 

(iii)  Within  10  days  of  the  filing  of 
such  amendment,  as  provided  in  para¬ 
graph  (b)  (1)  of  this  section,  the  FEA 
shall  notify  the  appellant  whether  the 
amendment  corrects  the  specified  defi¬ 
ciencies.  If  the  amendment  does  not  cor¬ 
rect  the  deficiencies,  that  notice  shall  be 
an  order  dismissing  the  appeal  as  amend¬ 
ed.  Such  order  shall  be  a  final  order  of 
the  FEA  of  which  appellant  may  seek 
judicial  review. 


(b)  Criteria.  (1)  An  appeal  may  be 
summarily  denied  if — 

(1)  It  is  not  filed  in  a  timely  manner, 
unless  good  cause  is  shown;  or 

(ii)  It  is  defective  on  its  face  for  fail¬ 
ure  to  state,  and  to  present  facts  and 
legal  argument  in  support  thereof,  that 
the  FEA  action  was  erroneous  in  fact  or 
in  law,  or  that  it  was  arbitrary  or  ca¬ 
pricious. 

(2)  The  FEA  may  deny  any  appeal  if 
the  appellant  does  not  establish  that — 

(i)  The  appeal  was  filed  by  a  person 
aggrieved  by  an  FEA  action; 

(ii)  The  FEA’s  action  was  erroneous 
in  fact  or  inlaw;  or 

(iii)  The  FEA’s  action  was  arbitrary 
or  capricious.  The  denial  of  an  appeal 
shall  be  a  final  order  of  FEA  of  which 
the  appellant  may  seek  judicial  review. 

§  303.98  Decision  and  order. 

(a)  Upon  consideration  of  the  appeal 
and  other  relevant  information  received 
or  obtained  during  the  proceeding,  the 
FEA  shall  enter  an  appropriate  order, 
which  may  include  the  modification  of 
the  .order  or  interpretation  that  is  the 
subject  of  the  appeal. 

(b)  The  order  shall  include  a  written 
statement  setting  forth  the  *  pertinent 
facts  and  the  legal  basis  of  the  order. 
The  order  shall  state  that  it  is  a  final 
order  of  the  FEA  of  which  the  appellant 
may  seek  judicial  review. 

(c)  The  FEA  shall  serve  a  copy  of  the 
order  upon  the  appellant,  any  other  per¬ 
son  who  participated  in  the  appellate 
proceeding  and  upon  any  other  person 
reasonaby  identifiable  by  the  FEA  as 
one  who  is  aggrieved  by  such  order. 

(d)  A  copy  of  each  order,  with  such 
modification  as  is  necessary  to  insure 
the  confidentiality  of  information  pro¬ 
tected  from  disclosure  under  18  U.S.C. 
1905  and  5  U.S.C.  552,  wiU  be  filed  in  the 
public  docket  room  described  in  $  303.13. 
If  such  copy  contains  information  that 
has  been  claimed  by  an  appellant  or  other 
person  to  be  confidential,  notice  of  the 
FEA’s  intention  to  place  a  copy  in  the 
public  docket  room  and  an  opportunity 
to  respond  shall  be  given  to  such  person 
no  less  than  five  days  prior  to  its  place¬ 
ment  in  such  room. 

§  303.99  Appeal  of  a  remedial  order. 

The  appeal  of  a  remedial  order  shall 
be  in  accordance  with  the  procedures 
stated  in  this  subpart,  except: 

(a)  the  appeal  must  be  filed  within 
10  days  of  the  service  of  the  remedial 
order;  and 

(b)  if  the  appeal  is  of  a  remedial  order 
that  was  issued  subsequent  to  a  notice 
of  probable  violation  that  relates  to  an 
order  or  interpretation  previously  issued 
by  the  FEA,  with  respect  to  which  there 
was  an  exhaustion  of  administrative 
remedies,  no  issues  will  be  considered  on 
the  current  appeal  that  were  raised  in 
that  prior  proceeding. 

(c)  If  an  issue  raised  on  an  appeal 
of  a  remedial  order  is  also  being  con¬ 
sidered  in  connection  with  any  other 
FEA  proceeding,  the  FEA  may  consoli¬ 
date  such  issues  and  consider  them  in 


the  appellate  proceeding  for  the  reme¬ 
dial  order. 

§  303.100  Timeliness. 

(a)  When  the  FEA  has  received  all 
substantive  information  deemed  neces¬ 
sary  to  process  any  appeal  filed  under 
this  subpart,  the  FEA  shall  serve  notice 
of  that  fact  upon  the  appellant  and  all 
other  persons  who  received  notice  of 
the  proceeding  pursuant  to  the  provi¬ 
sions  of  9  303.95,  except  those  persons 
who  received  notice  by  publication  of 
the  notice  in  the  Federal  Register,  or 
participated  in  the  appellate  proceed¬ 
ing  by  the  filing  of  comments;  and  if 
the  FEA  fails  to  take  action  on  the  ap¬ 
peal  within  90  days  of  serving  such  no¬ 
tice,  the  appellant  may  treat  the  appeal 
as  having  been  denied  in  all  respects  and 
may  seek  judicial  review  thereof. 

(b) .  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  if  the  FEA 
fails  to  take  action  on  the  appeal  within 
120  days  of  the  filing  of  the  appeal,  the 
appellant  may  treat  it  as  having  been 
denied  in  all  respects  and  may  seek 
judicial  review  thereof. 

(c)  If  a  powerplant  or  major  fuel  burn¬ 
ing  installation  applies  for  a  modification 
or  rescission  of  a  prohibition  order  in 
accordance  with  Subpart  J  of  this  part 
(other  than  a  modification  to  a  prohibi¬ 
tion  order  that  is  applicable  for  a  period 
ending  prior  to  or  on  June  30,  1975  to 
make  it  applicable  sifter  June  30,  1975) , 
any  appeal  of  the  prohibition  order  that 
is  the  subject  of  such  application  shall 
be  suspended  until  30  days  after  an  order 
has  been  issued  in  accordance  with  Sub¬ 
part  J  or  until  30  days  from  the  date  on 
which  the  powerplant  or  major  fuel  burn¬ 
ing  installation  may  treat  that  applica¬ 
tion  for  modification  or  rescission  as 
being  denied  in  all  respects  pursuant  to 
Subpart  J.  The  120-day  period  provided 
in  paragraph  (b)  shall  be  suspended  din¬ 
ing  the  period  the  appeal  is  stayed. 

Subpart  I — Stay 
§  303.110  Purpose  and  scope. 

This  subpart  establishes  the  procedures 
for  the  application  for  and  granting  of  a 
stay  by  the  FEA.  An  application  for  a 
stay  will  only  be  considered — 

(a)  Incident  to  or  pending  an  appeal 
from  an  order  of  the  FEA; 

(b)  Incident  to  an  application  for  an 
exception  from  the  application  of  any 
plicable  requirements  when  the  stay 
FEA  regulations,  rulings,  or  generally  ap- 
sought  is  of  the  same  regulation,  rul¬ 
ing  or  generally  applicable  requirement 
from  which  the  exception  is  sought; 

(c)  Incident  to  an  application  for 
modification  or  rescission  of  a  prohibi¬ 
tion  order  (other  than  the  modification 
of  an  order  that  is  applicable  for  a  pe¬ 
riod  ending  prior  to  or  before  June  30, 
1975  to  make  it  applicable  after  June  30, 
1975) ;  or 

(d)  pending  judicial  review. 

All  FEA  orders,  regulations,  rulings,  and 
generally  applicable  requirements  shall 
be  complied  with  unless  and  until  an  ap¬ 
plication  for  a  stay  is  granted. 
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§303.111  What  to  file. 

(a)  A  person  filing  under  this  sub¬ 
part  shall  file  an  “Application  for  Stay 
(ESECA)”  which  should  be  clearly 
labeled  as  such  both  on  the  application 
and  on  the  outside  of  the  envelope  in 
which  the  application  is  transmitted,  and 
shall  be  in  writing  and  signed  by  the 
person  filing  the  application.  The  appli¬ 
cant  shall  comply  with  the  general  fil¬ 
ing  requirements  stated  in  S  303.9  in  ad¬ 
dition  to  the  requirements  stated  in  this 
subpart. 

(b)  If  the  applicant  wishes  to  claim 
confidential  treatment  for  any  informa¬ 
tion  contained  in  the  application  or  other 
documents  submitted  under  this  subpart, 
the  procedures  set  out  in  5  303.9(f)  shall 
apply. 

§  303.112  Where  to  file. 

(a)  An  application  for  stay  of  an  FEA 
order  incident  to  an  appeal  from  such 
order  shall  be  filed  with  the  Office  of 
Exceptions  and  Appeals  at  the  address 
provided  in  S  303.12. 

(b)  An  application  for  stay  of  the  ap¬ 
plication  of  any  or  all  FEA  regulations, 
rulings,  or  generally  applicable  require¬ 
ments  incident  to  an  application  for  an 
exception  therefrom  shall  be  filed  with 
the  Office  of  Exceptions  and  Appeals  at 
the  address  provided  in  §  303.12. 

(c)  An  application  for  stay  of  an  FEA 
order  or  of  the  application  of  any  FEA 
regulations,  rulings  or  generally  applica¬ 
ble  requirements  pending  judicial  review 
shall  be  filed  with  the  office  that  Issued 
the  order  of  which  judicial  review  is 
sought. 

§  303.113  Notice. 

(a)  When  administratively  feasible, 
the  FEA  shall  notify  each  person  rea¬ 
sonably  Identifiable  by  the  FEA  as  one 
who  would  be  aggrieved  by  the  FEA  ac¬ 
tion  sought  that  the  applicant  has  filed 
for  a  stay  and  that  the  FEA  will  accept 
written  comment  on  the  application. 

(b)  Any  person  submitting  written 
comments  to  the  FEA  with  respect  to  an 
application  filed  under  this  subpart  shall 
send  a  copy  of  the  comments,  or  a  copy 
from  which  confidential  Information  has 
been  deleted  in  accordance  with  §  303.9 
(f),  to  the  applicant.  The  person  shall 
certify  to  the  FEA  that  it  has  complied 
with  the  requirements  of  this  paragraph. 

'  The  FEA  may  notify  other  persons  par¬ 
ticipating  in  the  proceeding  of  such  com¬ 
ments  and  provide  an  opportunity  for 
such  persons  to  respond. 

§  303.114  Contents. 

(a)  The  application  shall  contain  a 
full  and  complete  statement  of  all  rele¬ 
vant  facts  pertaining  to  the  act  or  trans¬ 
action  that  is  the  subject  of  the  applica¬ 
tion  and  to  the  FEA  action  sought.  Such 
facts  shall  Include,  but  not  be  limited  to, 
all  information  that  relates  to  the  satis¬ 
faction  of  the  criteria  in  §  303.115(b). 

(b)  The  application  shall  include  a 
description  of  the  proceeding  incident 
to  which  the  stay  is  being  sought.  This 
description  shall  contain  a  discussion  of 
all  FEA  and  EPA  actions  relevant  to  the 
proceeding. 


(c)  The  applicant  shall  state  whether 
he  requests  or  intends  to  request  that 
there  be  a  conference  regarding  the  ap¬ 
plication.  Any  request  not  made  at  the 
time  the  application  is  filed  shall  be  made 
as  soon  thereafter  as  possible,  to  insure 
that  the  conference  is  held  when  it  will 
be  most  beneficial.  The  request  and  the 
FEA’s  determination  regarding  it  shall 
be  made  in  accordance  with  Subpart  N 
of  this  part,  which  determination  is 
within  FEA’s  discretion. 

§  303.115  FEA  evaluation. 

(a)  Processing .  (1)  The  FEA  may  ini¬ 
tiate  an  investigation  of  any  statement 
in  an  application  or  any  other  document 
submitted  to  it  and  may  utilize  in  its 
evaluation  any  relevant  facts  obtained 
by  such  investigation.  The  FEA  may  so¬ 
licit  or  accept  submissions  from  third 
persons  relevant  to  any  application  or 
other  document  provided  that  the  ap¬ 
plicant  is  afforded  an  opportunity  to  re¬ 
spond  to  all  relevant  third  person  sub¬ 
missions.  In  evaluating  an  application  or 
other  documents,  the  FEA  may  conduct 
ts  own  investigation  and  consider  any 
other  source  of  information.  The  FEA 
on  its  initiative  may  convene  a  confer¬ 
ence.  if,  in  its  discretion,  it  considers  that 
such  conference  will  advance  its  evalua¬ 
tion  of  the  application. 

(2)  If  the  FEA  determines  that  there 
is  insufficient  Information  upon  which  to 
base  a  decision  and  if  upon  request  the 
necessary  additional  information  is  not 
submitted  by  the  applicant,  the  FEA  may 
dismiss  the  application  without  preju¬ 
dice.  If  the  failure  to  supply  additional 
information  is  repeated  or  willful,  the 
FEA  may  dismiss  the  application  with 
prejudice. 

(3)  The  FEA  shall  process  applica¬ 
tions  for-stay  as  expeditiously  as  possible. 
When  administratively  feasible,  the  FEA 
shall  grant  or  deny  the  application  for 
stay  within  10  business  days  after  receipt 
of  the  application. 

(4)  Notwithstanding  the  provision  for 
notice  to  third  persons  in  §  303.113(a) , 
the  FEA  may  make  a  decision  on  an  ap¬ 
plication  for  stay  prior  to  the  receipt  of 
written  comments. 

(b)  Criteria.  The  grounds  for  granting 
a  stay  are  a  showing  that  there  is  a  likeli¬ 
hood  of  success  on  the  merits  and  one  or 
more  of  the  following: 

(1)  A  showing  that  irreparable  injury 
will  result  in  the  event  that  the  stay  is 
denied; 

(2)  A  showing  that  denial  of  the  stay 
will  result  in  a  more  immediate  special 
hardship,  inequity  or  unfair  distribution 
of  burdens  to  the  applicant  than  to  the 
other  persons  affected  by  the  proceeding; 

(3)  A  showing  that  it  would  be  desir¬ 
able  for  public  policy  or  other  reasons 
to  perserve  the  status  quo  ante  pending 
a  decision  on  the  merits  of  the  appeal  or 
exception;  or 

(4)  A  showing  that  it  is  impossible  for 
the  applicant  to  fulfill  the  requirements 
of  the  original  order. 

§  303.116  Decision  and  order. 

(a)  Upon  consideration  of  the  appli¬ 
cation  and  other  relevant  information 


received  or  obtained  during  the  proceed¬ 
ing,  the  FEA  shall  issue  an  order  grant¬ 
ing  or  denying  the  application. 

(b)  The  order  shall  include  a  written 
statement  setting  forth  the  relevant  facts 
and  the  legal  basis  of  the  decision,  and 
the  terms  and  conditions  of  the  stay. 

(c)  The  FEA  shall  serve  a  copy  of  the 
order  upon  the  applicant,  any  other  per¬ 
son  who  participated  in  the  proceeding 
and  upon  any  other  person  reasonably 
identifiable  by  FEA  as  one  who  is  ag¬ 
grieved  by  such  decision. 

(d)  The  grant  or  denial  of  a  stay  is  not 
an  order  of  the  FEA  subject  to  adminis¬ 
trative  review. 

(e)  In  its  discretion  and  upon  a  deter¬ 
mination  that  such  is  in  accordance  with 
the  objectives  of  the  regulations  and  the 
FEAA  or  ESECA,  the  FEA  may  order  a 
stay  on  its  own  initiative. 

Subpart  J — Modification  or  Rescission  of 
Prohibition  Orders  and  Construction  Orders 

§  303.120  Purpose  and  scope. 

(a)  This  subpart  establishes  the  pro¬ 
cedures  for  the  filing  by  any  powerplant 
or  major  fuel  burning  installation  of  an 
application  for  modification  or  rescission 
of  a  prohibition  order  or  a  construction 
order. 

(b)  A  proceeding  for  modification  or 
rescission  of  a  prohibition  order  or  a 
construction  order  may  be  commenced 
by  FEA  in  response  to  an  application  or 
upon  its  initiative.  Sections  303.124, 
303.126,  303.127  and  303.129  of  this  sub¬ 
part  shall  be  applicable  to  the  proceeding 
regardless  of  the  manner  in  which  the 
proceeding  was  initiated.  Other  sections 
of  this  subpart  apply  only  to  a  proceeding 
commenced  in  response  to  an  application. 

§  303.121  What  to  file. 

(a)  A  powerplant  or  major  fuel  burn¬ 
ing  Installation  filing  under  this  subpart 
shall  file  an  "Application  for  Modifica¬ 
tion  (or  Rescission)  of  Prohibition  Order 
(or  Construction  Order)”  which  should 
be  clearly  labeled  as  such,  using  the  ap¬ 
plicable  terms,  both  on  the  application 
and  on  the  outside  of  the  envelope  in 
which  the  application  is  transmitted,  and 
shall  be  in  writing  and  signed  by  the  per¬ 
son  filing  the  application.  The  applicant 
shall  comply  with  the  general  filing  re¬ 
quirements  stated  in  §  303.9  in  addition 
to  the  requirements  stated  in  this  sub¬ 
part. 

(b)  If  the  applicant  wishes  to  claim 
confidential  treatment  for  any  informa¬ 
tion  contained  in  the  application  or  other 
documents  submitted  under  this  sub- 
part,  the  procedures  stated  in  §  303.9(f) 
shall  apply. 

§  303.122  Where  to  file. 

An  application  for  modification  or 
rescission  shall  be  filed  with  the  FEA 
National  Office  at  the  address  provided 
in  §  303.12. 

§  303.123  When  to  file. 

(a)  Prohibition  orders.  (1)  An  appli¬ 
cation  for  modification  of  a  prohibition 
order  that  is  applicable  for  the  period 
ending  prior  to  or  on  June  30,  1975,  to 
make  it  applicable  for  a  period  after 
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June  30,  1975,  shall  be  filed  by  May  15, 
1975. 

(2)  An  application  for  modification  or 
rescission  of  a  prohibition  order  based 
on  significantly  changed  circumstances, 
which  circumstances  occurred  during  the 
interval  between  issuance  of  the  order 
and  service  of  a  Notice  of  Effectiveness, 
shall  be  filed  within  30  days  of  service  of 
such  notice. 

(3)  An  application  for  modification  or 
rescission  of  a  prohibition  order  based  on 
significantly  changed  circustances  other 
than  those  stated  in  subparagraph  (2) 
of  this  paragraph  may  be  filed  at  any¬ 
time  after  the  Notice  of  Effectiveness  is 
served. 

(b)  Construction  orders.  An  applica¬ 
tion  for  modification  or  rescission  of  a 
construction  order  may  not  be  filed  until 
the  30-day  period  within  which  a  per¬ 
son  may  file  an  appeal  has  lapsed  or,  if 
an  appeal  has  been  filed,  a  final  order 
has  been  issued. 

§  303.124  Notice. 

(a)  Prohibition  orders  applicable  for 
a  period  ending  prior  to  or  on  June  30, 
1975.  (1)  Prior  to  issuance  of  an  order 
or  modifying  or  rescinding  a  prohibition 
order  that  is  applicable  for  a  period  end¬ 
ing  prior  to  or  on  June  30,  1975  (other 
than  the  modification  described  in  sub- 
paragraph  (2)  of  this  paragraph) ,  either 
in  response  to  an  application  or  on  its 
initiative,  PEA  may  publish  notice  of  the 
intention  to  take  any  such  action  in  the 
Federal  Register  and  shall  serve  a  copy 
of  such  notice  on  the  powerplant  or 
major  fuel  binning  installation  that 
would  be  affected  by  the  proposed  order. 
Any  such  notice  shall  describe  the  pro¬ 
posed  action  and  provide  a  period  of  no 
less  than  10  days  from  the  date  of  its 
publication  in  which  interested  persons 
may  file  written  data,  views  and  argu¬ 
ments. 

(2)  Prior  to  issuance  of  an  order  modi¬ 
fying  a  prohibition  order  that  is  appli¬ 
cable  for  a  period  ending  prior  to  or  on 
June  30, 1975,  to  make  it  applicable  after 
June  30,  1975,  either  in  response  to  an 
application  or  on  its  initiative,  PEA  shall 
publish  notice  of  the  intention  to  take 
such  action  in  the  Federal  Register  and 
shall  serve  a  copy  of  such  notice  on  the 
powerplant  or  major  fuel  burning  instal¬ 
lation  that  would  be  affected  by  the  pro¬ 
posed  order.  Such  notice  shall  describe 
the  proposed  action  and  provide  a  period 
of  no  less  than  10  days  from  the  date  of 
its  publication  in  which  interested  per¬ 
sons  may  file  written  data,  views  or  argu¬ 
ments,  and  shall  set  a  date,  time  and 
place  at  which  there  shall  be  an  oppor¬ 
tunity  for  interested  persons  to  make 
oral  presentation  of  data,  views  and 
arguments  in  accordance  with  Subpart 
N  of  this  part. 

(b)  Prohibition  orders  applicable  after 
June  30,  1975.  Prior  to  issuance  of  an 
order  modifying  or  rescinding  a  prohibi¬ 
tion  order  that  is  applicable  after  June 
30,  1975,  either  in  response  to  an  appli¬ 
cation  or  on  its  initiative,  FEA  may  pub¬ 
lish  notice  of  the  intention  to  take  such 
action  in  the  Federal  Register  and  shall 


serve  a  copy  of  any  such  notice  on  the 
powerplant  or  major  fuel  burning  instal¬ 
lation  that  would  be  affected  by  the  pro¬ 
posed  order.  Any  such  notice  shall  de¬ 
scribe  the  proposed  action  and  provide  a 
period  of  no  less  than  10  days  from  date 
of  publication  in  which  interested  per¬ 
sons  may  file  written  data,  views  or 
arguments. 

(c)  Construction  orders.  Prior  to  issu¬ 
ance  of  an  order  modifying  or  rescinding 
a  construction  order,  either  in  response 
to  an  application  or  on  its  initiative,  FEA 
may  publish  notice  of  the  intention  to 
take  such  action  in  the  Federal  Register 
and  shall  serve  a  copy  of  any  such  notice 
on  the  powerplant  that  would  be  affected 
by  the  proposed  order.  Such  notice  shall 
describe  the  proposed  action  and  provide 
a  period  of  no  less  than  10  days  from  the 
date  of  its  publication  in  which  interested 
persons  may  file  written  data,  views  or 
arguments. 

§  303.125  Contents. 

(a)  An  application  (other  than  an 
application  for  modification  of  a  pro¬ 
hibition  order  that  is  applicable  for  the 
period  ending  prior  to  June  30,  1975  to 
make  it  applicable  after  June  30,  1975) 
shall  contain  a  full  and  complete  state¬ 
ment  of  all  relevant  facts  pertaining  to 
the  circumstances,  acts  or  transactions 
that  is  the  subject  of  the  application  and 
to  the  FEA  action  sought.  Such  facts 
shall  include  the  names  and  addresses 
of  all  affected  persons  (if  reasonably  as¬ 
certainable)  ;  a  description  of  the  acts  or 
transactions  that  would  be  affected  by 
the  requested  action;  and  a  full  descrip¬ 
tion  of  the  pertinent  provisions  and 
relevant  facts  contained  in  any  relevant 
documents.  Copies  of  all  contracts,  agree¬ 
ments,  leases,  instruments,  and  other 
documents  relevant  to  the  application 
shall  be  submitted  to  the  FEA  upon  its 
request.  A  copy  of  the  prohibition  order 
or  construction  order  of  which  modifica¬ 
tion  or  rescission  is  sought  shall  be  in¬ 
cluded  with  the  application. 

The  application  shall  fully  describe  the 
events,  acts,  or  transactions  that  com¬ 
prise  the  significantly  changed  circum¬ 
stances,  as  defined  in  §  303.126(b)  (2), 
upon  which  the  application  for  modifi¬ 
cation  or  rescission  of  a  prohibition  or¬ 
der  or  construction  order  is  based.  The 
application  shall  state  why,  if  the  sig¬ 
nificantly  changed  circumstance  is  new 
or  newly  discovered  facts,  such  facts  were 
not  or  could  not  have  been  presented 
during  the  prior  proceeding. 

(b)  An  application  for  modification  of 
a  prohibition  order  that  is  applicable  for 
the  period  ending  prior  to  or  on  June  30, 
1975  to  make  it  applicable  after  June  30, 
1975  shall  contain  the  information  re¬ 
quired  to  be  submitted  by  §  303.35(a). 

(c)  The  applicant  shall  state  whether 
he  requests  or  intends  to  request  that 
there  be  a  conference  regarding  an  ap¬ 
plication  (other  than  an  application  for 
modification  of  an  order  that  is  appli¬ 
cable  for  a  period  ending  prior  to  or  on 
June  30,  1975  to  make  it  applicable  after 
June  30,  1975) .  Any  request  not  made  at 
the  time  the  application  is  filed  shall  be 
made  as  soon  thereafter  as  possible,  to 


insure  that  the  conference  is  held  when 
it  will  be  most  beneficial.  The  request  and 
the  FEA’s  determination  regarding  it 
shall  be  made  in  accordance  with  Sub¬ 
part  N  of  this  part,  which  determination 
is  in  FEA’s  discretion. 

(d)  The  application  shall  include  a 
discussion  of  all  relevant  authorities,  in¬ 
cluding,  but  not  limited  to,  FEA  or  EPA 
rulings,  regulations,  interpretations,  and 
decisions  on  appeal  and  exceptions  relied 
upon  to  support  the  action  sought 
therein. 

§303.126  FEA  evaluation. 

(a)  Processing.  (1)  The  FEA  may  ini¬ 
tiate  an  investigation  of  any  statement 
in  an  application  or  any  other  document 
submitted  to  it  and  may  utilize  in  its 
evaluation  any  relevant  facts  obtained 
by  such  investigation.  The  FEA  may 
solicit  or  accept  submissions  from  third 
persons  relevant  to  any  application  for 
modification  or  rescission  or  other  docu¬ 
ment  provided  that  the  applicant  is 
aTorded  an  opportunity  to  respond  to  all 
relevant  third  person  submissions,  other 
than  written  comments  or  oral  presenta¬ 
tions  in  response  to  a  notice  of  intention 
to  issue  modification  or  rescission  of  an 
order.  In  evaluating  an  application  for 
modification  or  rescission  or  other  docu¬ 
ment,  the  FEA  may  conduct  its  own  in¬ 
vestigation  and  consider  any  other  source 
of  information.  The  FEA  may  on  its Jnl- 
tiative  convene  a  conference,  if,  in  its 
discretion,  it  considers  that  such  will  ad¬ 
vance  its  evaluation  of  the  application. 

(2)  If  the  FEA  determines  that  there 
is  insufficient  information  upon  which 
to  base  a  decision  and  if  upon  request 
the  necessary  additional  information  is 
not  submitted,  the  FEA  may  dismiss  the 
application  without  prejudice.  If  the 
failure  to  supply  additional  information 
is  repeated  or  willful,  the  FEA  may  dis¬ 
miss  the  application  with  prejudice. 

(b)  Criteria.  (1)  The  decision  with  re¬ 
spect  to  modification  of  a  prohibition 
order  that  is  applicable  for  a  period  end¬ 
ing  prior  to  or  on  June  30,  1975  to  make 
it  applicable  after  June  30,  1975,  either 
in  response  to  an  application  or  on  its 
initiative,  shall  depend  on  whether  FEA 
can  make  the  findings  stated  in  §  305.3 
(b)  or  §  305.4(b)  of  this  chapter,  as  ap¬ 
propriate,  and,  with  respect  to  major 
fuel  burning  installations,  shall  include 
a  consideration  of  the  factors  stated  in 
§  305.4  (c)  and  (d)  of  this  chapter  when 
applicable. 

(2)  FEA’s  decision  with  respect  to 
modification  or  rescission  of  a  prohibi¬ 
tion  order  or  a  construction  order,  other 
than  the  modification  described  in  sub- 
paragraph  (1)  of  this  paragraph,  either 
in  response  to  an  application  or  on  its 
initiative,  shall  be  based  on  a  determina¬ 
tion  that  there  are  significantly  changed 
circumstances.  For  purposes  of  this  para¬ 
graph,  the  term  “significantly  changed 
circumstances”  shall  mean — 

(i)  The  discovery  of  material  facts 
that  were  not  known  or  could  not  have 
been  known  at  the  time  of  the  proceed¬ 
ing  and  action  upon  which  the  applica¬ 
tion  is  based — in  particular,  those  that 
would  substantially  affect  the  findings 
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made  by  FEA  in  accordance  with 
SS  305.3(b) ,  305.4(b) ,  or  307.3  (b)  and  (c) 
of  this  chapter,  or  the  factors  considered 
pursuant  to  15  305.4(c)  and  307.3(d)  of 
this  chapter. 

(ii)  The  discovery  of  a  law,  regulation, 
interpretation,  ruling,  order  or  decision 
on  appeal  or  exception  that  was  in  effect 
at  the  time  of  the  proceeding  upon  which 
the  application  or  order  is  based  and 
which,  if  such  had  been  made  known 
the  FEA,  would  have  been  relevant  to 
the  proceeding  and  would  have  sub¬ 
stantially  altered  the  outcome;  or 

(iii)  There  has  been  a  substantial 
change  in  the  facts  or  circumstances 
upon  which  was  based  an  outstanding 
and  continuing  prohibition  order  or, 
upon  which  was  based  an  outstanding 
and  continuing  construction  order, 
which  change  occurred  during  the  in¬ 
terval  between  issuance  of  the  order  and 
service  of  the  Notice  of  Effectiveness,  or 
occurred  during  the  interval  after  serv¬ 
ice  of  the  Notice  of  Effectiveness  and  the 
application  for  modification  or  rescis¬ 
sion  of  a  prohibition  order,  or  during 
the  interval  between  issuance  of  a  con¬ 
struction  order  and  the  date  of  the  ap¬ 
plication  for  modification  or  rescission 
of  it,  and  was  caused  by  forces  or  cir¬ 
cumstances  beyond  the  oontrol  of  the 
applicant. 

§  303.127  Decision  and  order. 

(a)  Upon  consideration  of  the  ap¬ 
plication  and  other  relevant  information 
received  or  obtained  during  the  proceed¬ 
ing,  the  FEA  shall  issue  an  appropriate 
order. 

(1)  If  the  appropriate  order  is  a  modi¬ 
fication  of  a  prohibition  order  that  is  ap¬ 
plicable  for  a  period  ending  prior  to  or 
on  June  30,  1975  to  make  it  applicable 
after  June  30,  1975,  such  order  shall  not 
become  effective  (i)  until  (A)  the  Admin¬ 
istrator  of  EPA  notifies  the  FEA  under 
section  119(d)(1)(B)  of  the  Clean  Air 
Act  that  the  affected  powerplant  or 
major  fuel  burning  installation  will  be 
able  on  and  after  July  1,  1975  to  bum 
coal  and  to  comply  with  all  applicable 
air  pollution  requirements  without  a 
compliance  date  extension  or  (B)  if  no 
notification  is  given,  the  date  which  the 
Administrator  of  EPA  certifies  pursuant 
to  section  119(d)  (1)  (B)  of  the  Clean  Air 
Act  is  the  earliest  date  that  the  power- 
plant  or  major  fuel  burning  installation 
will  be  able  to  comply  with  all  applicable 
requirements  of  such  section  119,  and 
(ii)  until  FEA  has  served  the  affected 
powerplant  or  major  fuel  burning  instal¬ 
lation  a  Notice  of  Effectiveness.  Upon 
receipt  of  notification  or  certification  by 
the  Administrator  of  EPA,  in  accordance 
with  the  procedures  described  in  this 
paragraph,  FEA  shall  issue  a  Notice  of 
Effectiveness. 

(2)  Prohibition  orders  as  modified 
shall  not  be  effective  during  any  period 
certified  by  the  Administrator  of  EPA 
under  section  119(d)  (3)  (B)  of  the  Clean 
Air  Act. 

(b)  (1)  Prohibition  orders  applicable 
for  a  period  ending  prior  to  or  on  June 
30,  1975  modified  to  make  them,  appli¬ 
cable  after  June  30, 1975.  The  order  shall 


include  a  written  statement  of  the  per¬ 
tinent  facts,  a  recitation  of  the  conclu¬ 
sions  regarding  the  findings  to  be  made 
by  FEA  in  accordance  with  55  305.3(b) 
or  305.4(b)  of  this  chapter,  as  appro¬ 
priate,  and  a  summary  of  the  rationale 
for  each,  and  a  statement  of  the  legal 
basis  upon  which  the  order  is  issued. 
The  order  shall  provide  that  any  person 
aggrieved  thereby  may 'file  an  appeal 
with  the  Office  of  Exceptions  and  Ap¬ 
peals  in  accordance  with  Subpart  H  of 
this  part.  The  order  shall  state  that  it 
will  not  become  effective  prior  to  a  date 
set  in  accordance  with  section  119  of  the 
Clean  Air  Act  and  service  of  a  Notice  of 
Effectiveness  by  FEA,  and  that  it  will 
not  be  effective  for  any  period  certified 
by  the  Administrator  of  EPA  pursuant  to 
section  119(d)(3)(B)  of  such  Act. 

(2)  Other  prohibition  orders.  The  order 
shall  include  a  written  statement  setting 
forth  the  pertinent  facts  and  legal  basis 
of  the  order.  The  order  shall  provide  that 
any  person  aggrieved  thereby  may  file 
an  appeal  with  the  FEA  Office  of  Ex¬ 
ceptions  and  Appeals  in  accordance  with 
Subpart  H  of  this  part.  If  appropriate, 
it  shall  state  that  the  modified  prohibi¬ 
tion  order  will  not  be  effective  for  any 
period  certified  by  the  Administrator  of 
EPA  pursuant  to  section  119(d)  (3)  (B) 
of  the  Clean  Air  Act. 

(c)  Construction  orders.  The  order 
shall  include  a  written  statement  setting 
forth  the  pertinent  facts  and  legal  basis 
of  the  order.  The  order  shall  provide  that 
any  person  aggrieved  thereby  may  file 
an  appeal  with  the  FEA  Office  of  Excep¬ 
tions  and  Appeals  in  accordance  with 
Subpart  H  of  this  part 
•  (d)  The  FEA  shall  serve  a  copy  of  the 

order  upon  the  applicant  or,  if  the  ac¬ 
tion  was  initiated  by  FEA,  upon  the  af¬ 
fected  powerplant  or  major  fuel  burning 
installation,  and  any  other  person  who 
participated  in  the  proceeding  by  filing 
written  comments  or  making  oral  pres¬ 
entation.  Notice  of  issuance  of  an  order 
modifying  or  rescinding  a  prohibition 
order  or  a  construction  order  shall  be 
published  in  the  Federal  Register. 

§  303.128  Timeliness. 

(a)  Prohibition  orders  applicable  for 
a  period  ending  prior  to  or  on  June  30, 
1975.  If  the  FEA  falls  to  take  action  on 
an  application  for  modification  or  rescis¬ 
sion  of  a  prohibition  order  that  is  appli¬ 
cable  for  a  period  ending  prior  to  or  on 
June  30,  1975  within  30  days  of  filing, 
the  applicant  may  treat  the  application 
as  having  been  denied  in  all  respects  and 
may  appeal  therefrom  as  provided  in  this 
subpart. 

(b)  Prohibition  orders  for  a  period 
ending  after  June  30,  1975.  If  the  FEA 
fails  to  take  action  on  an  application  for 
modification  or  rescission  of  a  prohibi¬ 
tion  order  for  a  period  ending  after 
June  30, 1975  within  30  days  of  filing,  the 
applicant  may  treat  the  application  as 
having  been  denied  in  all  respects,  and 
may  appeal  therefrom  as  provided  in 
this  subpart. 

(c)  Construction  orders.  If  FEA  fails 
to  take  action  on  an  application  for 
modification  or  rescission  of  a  construc¬ 


tion  order  within  30  days  of  filing,  the 
applicant  may  treat  the  application  as 
having  been  denied  in  all  respects  and 
may  appeal  therefrom  as  provided  in  this 
subpart. 

(d)  In  any  event,  the  applicant  may 
treat  the  application  as  having  been 
denied  in  all  respects  and  may  seek  ap¬ 
peal  therefrom  hs  provided  in  this  sub¬ 
part  if  FEA  fails  to  issue  an  order  grant¬ 
ing  or  denying  the  application  within  150 
days  of  the  filing  of  such  application. 

(e)  For  purposes  of  this  section,  the 
term  “action”  includes  service  of  a  “No¬ 
tice  of  Intention  to  Modify  (or  Rescind) 
Prohibiton  Order  (or  Construction 
Order)  ”  on  the  applicant. 

§  303.129  Appeal. 

(a)  Any  person  aggrieved  by  an  order 
issued  by  the  FEA  under  this  subpart 
may  file  an  appeal  with  the  FEA  Office  of 
Exceptions  and  Appeals  in  accordance 
with  Subpart  H  of  this  part. 

(b) (1)  The  appeal  of  an  order  (includ¬ 
ing  an  order  modifying  a  prohibition 
order  that  is  applicable  for  a  period  end¬ 
ing  prior  to  or  on  June  30,  1975  to  make 
it  applicable  after  June  30,  1975)  shall 
be  filed  within  30  days  of  service  of  the 
order  from  which  the  appeal  is  taken  or 
within  30  days  of  the  date  on  which  the 
applicant  can  treat  the  application  as 
being  denied  in  all  respects. 

(2)  The  appeal  of  an  order  denying  an 
application  to  modify  a  prohibition  order 
that  is  applicable  for  a  period  ending 
prior  to  or  on  June  30,  1975  to  make  it 
applicable  after  June  30,  1975  shall  be 
filed  within  10  days  of  service  of  a  Notice 
of  Effectivenes  under  this  subpart. 

(c)  There  has  not  been  an  exhaustion 
of  administrative  remedies  until  an  ap¬ 
peal  has  been  filed  pursuant  to  Subpart 
H  of  this  part  and  the  appellate  proceed¬ 
ing  is  completed  by  the  issuance  of  an 
order  granting  or  denying  the  appeal. 

Subpart  K — Modification  or  Rescission  of 
Orders  (Other  Than  Prohibition  Orders 
or  Construction  Orders)  and  interpreta¬ 
tions 

§  303.130  Purpose  and  scope. 

(a)  This  subpart  establishes  the  pro¬ 
cedures  for  the  filing  of  an  application 
for  modification  or  rescission  of  an  FEA 
order  (other  than  a  prohibition  order  or 
construction  order)  or  an  interpretation. 
Modification  or  rescission  is  a  summary 
proceeding  that  will  be  initiated  only  if 
the  criteria  described  in  5  303.135(b)  are 
satisfied. 

(b)  A  proceeding  for  modification  or 
rescission  of  an  order  (other  than  a  pro¬ 
hibition  order  or  construction  order)  or 
an  interpretation  may  be  commenced  by 
FEA  in  response  to  an  application  or  on 
its  initiative.  Sections  303.133(c)(2), 
303.135(a)(1),  303.136  (b)  and  (c),  and 
303.138  of  this  subpart  shall  be  applica¬ 
ble  to  the  proceeding  regardless  of  the 
manner  in  which  the  proceeding  was  ini¬ 
tiated.  Other  sections  of  this  subpart 
apply  only  to  a  proceeding  commenced  in 
response  to  an  application; 

§  303.131  What  to  file. 

(a)  A  person  filing  under  this  subpart 
shall  file  an  “Application  for  Modifica- 
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tion  (or  Rescission)”  which  should  be 
clearly  labeled,  using  the  appropriate 
terms,  as  such  both  on  the  application 
and  on  the  outside  of  the  envelope  in 
which  the  application  is  transmitted,  and 
shall  be  in  writing  and  signed  by  the  per¬ 
son  filing  the  application.  The  applicant 
shall  comply  with  the  general  filing  re¬ 
quirements  stated  in  §  303.9  in  addition  to 
the  requirements  stated  in  this  subpart. 

(b)  If  the  applicant  wishes  to  claim 
confidential  treatment  for  any  informa¬ 
tion  contained  in  the  application  or  other 
documents  submitted  under  this  subpart, 
the  procedures  set  out  in  §  303.9(f)  shall 
apply. 

§  303.132  Where  to  file. 

All  applications  for  modification  or 
rescission  filed  under  this  subpart  shall 
be  filed  with  the  Office  of  Exceptions  and 
Appeals  at  the  address  provided  in 
§  303.12. 

§  303.133  Notice. 

(a)  The  applicant  shall  send  by  United 
States  man  a  copy  of  the  application 
and  any  subsequent  cmendments  or 
other  documents  relating  to  the  applica¬ 
tion,  from  which  confidential  informa¬ 
tion  has  been  deleted  in  accordance  with 
S  303.9(1) ,  to  each  person  who  is  reason¬ 
ably  ascertainable  by  the  applicant  as  a 
person  who  will  be  aggrieved  by  the  FEA 
action  sought,  including  persons  who 
participated  in  the  prior  proceeding.  The 
copy  of  the  application  shall  be  accom¬ 
panied  by  a  statement  that  the  person 
may  submit  comments  regarding  the  ap¬ 
plication  to  the  FEA  office  with  which 
the  application  was  filed  within  10  days. 
The  application  filed  with  the  FEA  shall 
include  certification  to  the  FEA  that  the 
applicant  has  complied  with  the  require¬ 
ments  of  this  paragraph  and  shall  in¬ 
clude  the  names  and  addresses.  The  ap¬ 
plicant  shall  comply  with  the  general 
filing  requirements  stated  in  §  303.9  in 
addition  to  the  requirements  stated  in 
this  subpart. 

(b)  If  the  applicant  wishes  to  claim 
confidential  treatment  for  any  informa¬ 
tion  contained  in  the  application  or  other 
documents  submitted  under  this  subpart, 
the  procedures  set  out  in  §  303.9(f)  shall 
apply. 

§  303.132  Where  to  file. 

All  applications  for  modification  or 
rescission  filed  under  this  subpart  shall 
be  filed  with  the  Office  of  Exceptions  and 
Appeals  at  the  address  provided  in 
§  303.12. 

§  303.133  Notice. 

(a)  The  applicant  shall  send  by  United 
States  mail  a  copy  of  the  application  and 
any  subsequent  amendments  or  other 
documents  relating  to  the  application, 
from  which  confidential  information  has 
been  deleted  in  accordance  with  8  303.9 
.  (f),  to  each  person  who  is  reasonably 

ascertainable  by  the  applicant  as  a  per¬ 
son  who  will  be  aggrieved  by  the  FEA 
action  sought,  including  persons  who 
participated  in  the  prior  proceeding.  The 
copy  of  the  application  shall  be  accom¬ 
panied  by  a  statement  that  the  person 
may  submit  comments  regarding  the  ap¬ 


plication  to  the  FEA  office  with  which 
the  application  was  filed  within  10  days. 
The  application  filed  with  the  FEA  shall 
include  certification  to  the  FEA  that  the 
applicant  has  complied  with  the  require¬ 
ments  of  this  paragraph  and  shall  in¬ 
clude  the  names  and  addresses  of  each 
person  to  whom  a  copy  of  the  application 
was  sent. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  if  an  applicant  determines 
that  compliance  with  paragraph  (a) 
would  be  impracticable,  the  applicant 
shall: 

(1)  Comply  with  the  requirements  of 
subsection  (a)  of  this  section  with  regard 
to  those  persons  whom  it  is  reasonable 
and  possible  to  notify ;  and 

(2)  Include  with  the  application  a  de¬ 
scription  of  the  persons  or  class  or  classes 
of  persons  to  whom  notice  was  not  sent. 

The  FEA  may  require  the  applicant  to 
provide  additional  or  alternative  notice, 
or  may  determine  that  the  notice  re¬ 
quired  by  paragraph  (a)  of  this  section  is 
not  impracticable,  or  may  determine  that 
notice  should  be  published  in  the  Federal 
Register. 

(c)  (1)  The  FEA  shall  serve  notice  on 
any  other  person  readily  identifiable  by 
the  FEA  as  one  who  will  be  aggrieved 
by  the  FEA  action  sought  and  may  serve 
notice  on  any  other  person  that  written 
comments  regarding  the  application  will 
be  accepted  if  filed  within  10  days  of 
service  of  that  notice. 

(2)  If  FEA  on  its  initiative  commences 
a  proceeding  for  the  modification  or  res¬ 
cission  of  an  order  (other  than  a  prohibi¬ 
tion  order  or  construction  order)  or  an 
interpretation,  it  shall  give  notice,  either 
by  service  of  a  written  notice  or  by  verbal 
communication,  which  communication 
shall  be  promptly  confirmed  in  writing, 
on  each  person  who  was  served  the  order 
or  interpretation  that  FEA  proposes  to 
modify.  A  reasonable  period  of  time  shall 
be  given  for  each  person  notified  to  file 
a  written  response  or  give  a  verbal  com¬ 
munication,  if  promptly  confirmed  in 
writing. 

(d)  Any  person  submitting  written 
comments  to  the  FEA  with  respect  to  an 
application  filed  under  this  subpart  shall 
send  a  copy  of  the  comments,  or  a  copy 
from  which  confidential  information  has 
been  deleted  in  accordance  with  8  303.9 
(f),  to  the  applicant.  The  person  shall 
certify  to  the  FEA  that  it  has  complied 
with  the  requirements  of  this  subsection. 
The  FEA  may  notify  other  persons  par¬ 
ticipating  in  the  proceeding  of  such  com¬ 
ments  and  provide  an  opportunity  for 
such  persons  to  respond. 

§  303.134  Contents. 

(a)  The  application  shall  contain  a 
full  and  complete  statement  of  all  rel¬ 
evant  facts  pertaining  to  the  circum¬ 
stances,  acts  or  transactions  that  are  the 
subject  of  the  application  and  to  the 
FEA  action  sought.  Such  facts  shall  in¬ 
clude  the  names  and  addresses  of  all 
affected  persons  (if  reasonably  ascertain¬ 
able)  ;  a  complete  statement  of  the  busi¬ 
ness  or  other  reasons  that  justify  the  act 
or  transaction;  a  description  of  the  acts 
or  transactions  that  would  be  affected  by 


the  requested  action;  and  a  full  descrip¬ 
tion  of  the  pertinent  provisions  and 
relevant  facts  contained  in  any  relevant 
documents.  Copies  of  all  contracts,  agree¬ 
ments,  leases,  instruments,  and  other 
documents  relevant  to  the  application 
shall  be  submitted  to  the  FEA  upon  its 
request.  A  copy  of  the  order  or  inter¬ 
pretation  of  which  modification  or  rescis¬ 
sion  is  sought  shall  be  included  with  the 
application. 

(b)  The  applicant  shall  state  whether 
he  requests  or  intends  to  request  that 
there  be  a  conference  regarding  the  ap¬ 
plication.  Any  request  not  made  at  the 
time  the  application  is  filed  shall  be  made 
as  soon  thereafter  as  possible,  to  insure 
that  the  conference  is  held  when  it  will 
be  most  beneficial.  The  request  and  the 
FEA’s  determination  regarding  it  shall  be 
made  in  accordance  with  Subpart  N  of 
this  part,  which  determination  is  in 
FEA’s  discretion. 

(c)  The  applicant  shall  fully  describe 
the  events,  acts,  or  transactions  that 
comprise  the  significantly  changed  cir¬ 
cumstances,  as  defined  in  §  303.135(b)  (2) , 
upon  which  the  application  is  based.  The 
applicant  shall  state  why,  if  the  signifi¬ 
cantly  changed  circumstance  is  new  or 
newly  discovered  facts,  such  facts  were 
not  or  could  not  have  been  presented 
during  the  prior  proceeding. 

(d)  The  application  shall  include  a  dis¬ 
cussion  of  all  relevant  authorities,  in¬ 
cluding,  but  not  limited  to,  FEA  or  EPA 
rulings,  regulations,  interpretations  and 
decisions  on  appeal  and  exception  relied 
upon  to  support  the  action  sought  therein. 

§  303.135  FEA  evaluation. 

(a)  Processing.  (1)  The  FEA  may  ini¬ 
tiate  an  Investigation  of  any  statement 
In  an  application  or  any  other  document 
submitted  to  it  and  may  utilize  in  its 
evaluation  any  relevant  facts  obtained  by 
such  investigation.  The  FEA  may  solicit 
or  accept  submissions  from  third  per¬ 
sons  relevant  to  the  application  for 
modification  or  rescission  or  other  docu¬ 
ment  provided  that  the  applicant  Is  af¬ 
forded  an  opportunity  to  respond  to  all 
relevant  third  person  submissions.  In 
evaluating  an  application  for  modifica¬ 
tion  or  rescission  or  other  document,  the 
FEA  may  conduct  its  own  investigation 
and  consider  any  other  source  of  infor¬ 
mation.  The  FEA  on  its  Initiative  may 
convene  a  conference  if,  in  its  discretion, 
it  considers  that  such  conference  will  ad¬ 
vance  its  evaluation  of  the  application. 

(2)  If  the  FEA  determines  that  there  is 
insufficient  Information  upon  which  to 
base  a  decision  and  if  upon  request  the 
necessary  additional  Information  is  not 
submitted,  the  FEA  may  dismiss  the  ap¬ 
plication  without  prejudice.  If  the  failure 
to  supply  additional  Information  Is  re¬ 
peated  or  willful,  the  FEA  may  dismiss 
the  application  with  prejudice.  If  the  ap¬ 
plicant  fails  to  provide  the  notice  re¬ 
quired  by  §  303.133,  the  FEA  may  dismiss 
the  application  without  prejudice. 

(3)  Failure  to  satisfy  requirements,  (i) 
If  the  applicant  falls  to  satisfy  the  re¬ 
quirements  of  paragraph  (b)(1)  of  this 
section,  the  FEA  shall  issue  an  order 
denying  the  application.  The  order  shall 
state  the  grounds  for  the  denial. 
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(ii)  The  order  denying  the  application 
shall  become  final  within  10  days  of  its 
service  upon  the  applicant,  unless  within 
such  10-day  period  an  amendment  to  cor¬ 
rect  the  deficiencies  identified  in  the 
order  is  filed  with  the  Office  of  Exceptions 
and  Appeals. 

(iii)  Within  10  days  of  the  filing  of 
such  amendment,  the  FEA  shall  notify 
the  applicant  whether  the  amendment 
corrects  the  specified  deficiencies.  If  the 
amendment  does  not  correct  the  deficien¬ 
cies,  the  notice  shall  be  an  order  dismiss¬ 
ing  the  application  as  amended.  Such 
order  shall  be  a  final  order  of  the  FEA 
of  which  the  applicant  may  seek  judicial 
review. 

(b)  Criteria.  (1)  An  application  for 
modification  or  rescission  of  an  order 
(other  than  a  prohibition  order  or  con¬ 
struction  order)  or  an  interpretation 
shall  be  processed  only  if — 

(1)  The  application  demonstrates  that 
It  is  based  on  significantly  changed  cir¬ 
cumstances;  and 

(ii)  The  30-day  period  within  which  a 
person  may  file  an  appeal  has  lapsed  or, 
if  an  appeal  has  been  filed,  a  final  order 
has  been  issued. 

(2)  For  purposes  of  this  subpart,  the 
term  “significantly  changed  circum¬ 
stances”  shall  mean — 

(i)  The  discovery  of  material  facts 
that  were  not  known  or  could  not  have 
been  known  at  the  time  of  the  proceeding 
and  action  upon  which  the  application  is 
based; 

(ii)  The  discovery  of  a  law,  regulation. 
Interpretation,  ruling,  order  or  decision 
on  appeal  or  exception  that  was  in  effect 
at  the  time  of  the  proceeding  upon  which 
the  application  is  based  and  which,  if 
such  had  been  made  known  to  the  FEA, 
would  have  been  relevant  to  the  proceed¬ 
ing  and  would  have  substantially  altered 
the  outcome;  or 

(iii)  There  has  been  a  substantial 
change  in  the  facts  or  circumstances 
upon  which  an  outstanding  and  continu¬ 
ing  order  or  Interpretation  of  the  FEA 
affecting  the  applicant  was  issued,  which 
change  has  occurred  during  the  interval 
between  issuance  of  such  order  or  inter¬ 
pretation  and  the  date  of  the  applica¬ 
tion  and  was  caused  by  forces  or  circum¬ 
stances  beyond  the  control  of  the  appli¬ 
cant. 

§  303.136  Decision  and  order. 

(a)  Upon  consideration  of  the  appli¬ 
cation  and  other  relevant  information 
received  or  obtained  during  the  proceed¬ 
ing,  the  FEA  shall  issue  an  order  grant¬ 
ing  or  denying  the  application. 

(b)  The  order  shall  include  a  writ¬ 
ten  statement  setting  forth  the  pertinent 
facts  and  the  legal  basis  of  the  order.  The 
order  shall  state  that  it  is  a  final  order 
of  which  the  applicant  may  seek  judicial 
review. 

(c)  The  FEA  shall  serve  a  copy  of  the 
order  upon  the  applicant,  any  other  per¬ 
son  who  participated  in  the  proceeding 
arid  upon  any  other  person  readily 
identifiable  by  the  FEA  as  one  who  is 
aggrieved  by  such  order. 


§  303.137  Timeliness. 

(a)  If  the  FEA  fails  to  take  action  on 
any  application  filed  under  this  sub¬ 
part  within  90  days  of  filing,  the  appli¬ 
cant  may  treat  the  application  as  having 
been  denied  in  all  respects  and  may  ap¬ 
peal  therefrom  as  provided  in  this  sub¬ 
part. 

§  303.138  Appeal. 

The  denial  of  an  application  for  modifi¬ 
cation  or  rescission  filed  under  this  sub- 
part  shall  be  a  final  order  of  FEA  of 
which  the  applicant  may  seek  judicial 
review. 

Subpart  L — Rulings 
§  303.150  Purpose  and  scope. 

This  subpart  establishes  the  criteria 
for  the  issuance  of  interpretative  rulings 
by  the  General  Counsel.  All  rulings  shall 
be  published  in  the  Federal  Register. 
Any  person  Is  entitled  to  rely  upon  such 
ruling  to  the  extent  provided  in  this 
subpart. 

§  303.151  Criteria  for  issuance. 

(a)  A  ruling  may  be  issued,  in  the  dis¬ 
cretion  of  the  General  Counsel,  whenever 
there  have  been  a  substantial  number 
of  inquiries  with  regard  to  similar  fac¬ 
tual  situations  or  a  particular  section  of 
the  regulations. 

(b)  The  General  Counsel  may  issue  a 
ruling  whenever  it  is  determined  that  it 
will  be  of  assistance  to  the  public  in 
applying  the  regulations  to  a  specific 
situation. 

§  303.152  Modification  or  rescission. 

(a)  A  ruling  may  be  modified  or  re¬ 
scinded  by: 

(1)  Publication  of  the  modification  or 
rescission  in  the  Federal  Register;  or 

(2)  A  rulemaking  proceeding  in  ac¬ 
cordance  with  Subpart  M  of  this  part. 

(b)  Unless  and  until  a  ruling  is  modi¬ 
fied  or  rescinded  as  provided  in  subsec¬ 
tion  (a)  of  this  section,  no  person  shall 
be  subject  to  the  sanctions  or  penalties 
stated  in  Subpart  Q  of  this  part  for  ac¬ 
tions  taken  in  reliance  upon  the  ruling, 
notwithstanding  that  the  ruling  shall 
thereafter  be  declared  by  ;'udicial  or 
other  competent  authority  to  be  invalid. 
Upon  such  declaration,  no  person  shall  be 
entitled  to  rely  upon  the  ruling. 

§  303.153  Comments. 

A  written  comment  on  or  objection  to 
a  published  ruling  may  be  filed  at  any 
time  with  the  General  Counsel  at  the  ad¬ 
dress  provided  in  §  303.12. 

§  303.154  Appeal. 

There  is  no  administrative  appeal  of  a 
ruling. 

Subpart  M — Ruremaking 
§  303.160  Purpose  and  scope. 

(a)  This  subpart  establishes  the  pro¬ 
cedures  that  govern  a  rulemaking  pro¬ 
ceeding.  The  initiation  of  a  rulemaking 
proceeding  is  within  the  sole  discretion 
of  the  FEA. 

(b)  Rulemaking  by  the  FEA  shall  be  in 
accordance  with  the  Administrative  Pro¬ 


cedure  Act  (5  U.S.C.  551,  et  seq.  (1970)) 
and  the  FEAA. 

§  303.161  What  to  file. 

(a)  Comments  in  connection  with  a 
rulemaking.  Any  comments  filed  in  con¬ 
nection  with  a  rulemaking  shall  be  filed 
in  accordance  with  the  instructions  in 
the  Notice  of  Proposed  Rulemaking  pub¬ 
lished  in  the  Federal  Register.  Such 
comments  shall  be  in  writing  and  signed 
by  the  person  filing  them. 

(b)  Petition  for  rulemaking.  (1)  Any 
person  may  at  any  time  file  a  petition 
regarding  any  FEA  regulation  or  amend¬ 
ment  thereto  or,  by  letter,  request  that  a 
rulemaking  proceeding  be  instituted. 
Such  petition  or  request  shall  be  signed 
by  the  person  filing  it. 

(2)  Upon  due  consideration  of  a  pe¬ 
tition  for  rulemaking,  expressly  desig¬ 
nated  as  such,  the  FEA  shall  either:  (i) 
institute  a  rulemaking  as  proposed  or 
as  modified  in  its  discretion;  (ii)  notify 
the  petitioner  in  writing  that  it  does  not 
intend  to  institute  a  rulemaking  as  pro¬ 
posed  or  as  modified  and  stating  the  rea¬ 
sons  therefore;  or  (iii)  notify  the  peti¬ 
tioner  in  writing  that  the  matter  is  un¬ 
der  continuing  consideration  and  that  no 
decision  can  be  made  at  that  time  be¬ 
cause  of  the  inadequacy  of  available  in¬ 
formation,  changing  circumstances  or 
other  reasons  as  set  forth  in  such  notice. 

§  303.162  Where  to  file. 

All  comments  filed  in  connection  with 
a  rulemaking  shall  be  submitted  in  ac¬ 
cordance  with  the  instructions  in  the  No¬ 
tice  of  Proposed  Rulemaking.  Any  other 
petition  or  request  shall  be  filed  with  the 
General  Counsel  at  the  address  provided 
in  §  303.12. 

Subpart  N — Conferences,  Hearings,  and 
Public  Hearings 

§  303.170  Purpose  and  scope. 

This  subpart  establishes  the  procedures 
for  requesting  and  conducting  an  FEA 
conference,  hearing,  or  public  hearing. 
Such  proceedings  shall  be  convened  in 
the  discretion  of  the  FEA,  consistent 
with  the  requirements  of  the  FEAA  and 
ESECA. 

§  303.171  Conferences. 

(a)  The  FEA  in  its  discretion  may  di¬ 
rect  that  a*conference  be  convened,  on 
its  initiative  or  upon  request  by  a  person, 
when  it  appears  that  such  conference 
will  materially  advance  the  proceeding. 
The  determination  as  to  who  may  attend 
a  conference  convened  under  this  sub- 
part  shall  be  in  the  discretion  of  the  FEA, 
but  a  conference  will  usually  not  be  open 
to  the  public. 

(b)  A  conference  may  be  requested  in 
connection  with  any  proceeding  of  the 
FEA  by  any  person  who  might  be  ag¬ 
grieved  by  that  proceeding.  The  request 
may  be  made  in  writing  or  verbally,  but 
must  include  a  specific  showing  as  to 
why  such  conference  will  materially  ad¬ 
vance  the  proceeding.  The  request  shall 
be  addressed  to  the  FEA  office  that  is 
conducting  the  proceeding. 

(c)  A  conference  may  only  be  con¬ 
vened  after  actual  notice  of  the  time, 
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place,  and  nature  of  the  conference  is 
provided  to  the  person  who  requested  the 
conference. 

(d)  When  a  conference  is  convened  in 
accordance  with  this  section,  each  per¬ 
son  may  present  views  as  to  the  issue  or 
issues  involved.  Documentary  evidence 
may  be  presented  at  the  conference,  but 
will  be  treated  as  if  submitted  in  the 
regular  course  of  the  proceedings.  A 
transcript  of  the  conference  will  not 
usually  be  prepared.  However,  the  FEA 
in  its  discretion  may  have  a  verbatim 
transcript  prepared. 

(e)  Because  a  conference  is  solely  for 
the  exchange  of  views  incident  to  a  pro¬ 
ceeding,  there  will  be  no  formal  reports 
or  findings  unless  the  FEA  in  its  dis¬ 
cretion  determines  that  such  would  be 
advisable. 

§  303.172  Hearings. 

(a)  The  FEA  in  its  discretion  may  di¬ 
rect  that  a  hearing  be  convened,  on  its 
initiative  or  upon  request  by  a  person, 
when  it  appears  that  such  hearing  will 
materially  advance  the  proceeding.  The 
determination  as  to  who  may  attend  a 
hearing  convened  under  this  subpart 
shall  be  in  the  discretion  of  the  FEA,  but 
a  hearing  will  usually  not  be  open  to  the 
public. 

(b)  A  hearing  may  only  be  requested 
in  connection  with  an  application  for  an 
exception,  or  an  appeal.  Such  reouest 
may  be  by  the  applicant,  appellant,  or 
any  other  person  who  might  be  aggrieved 
by  the  FEA  action  sought.  The  request 
shall  he  in  writing  and  shall  Include  a 
specific  showing  as  to  why  such  hearing 
will  materially  advance  the  proceeding. 
The  request  shall  be  addressed  to  the 
Office  of  Exceptions  and  Appeals  as  pro¬ 
vided  in  §  303.12. 

(c)  The  FEA  will  designate  an  agency 
official  to  conduct  the  hearing,  and  will 
specify  the  time  and  place  for  the  hear¬ 
ing. 

.(d)  A  hearing  may  only  be  convened 
after  actual  notice  of  the  time,  place,  and 
nature  of  the  hearing  is  provided  both  to 
the  applicant  or  appellant  and  to  any 
other  person  reasonably  identifiable  by 
the  FEA  as  one  who  will  be  aggrieved  by 
the  FEA  action  involved.  The  notice  shall 
include,  as  appropriate: 

(1) A  statement  that  such  person  may 
participate  in  the  hearing:  or 

(2)  A  statement  that  such  person  may 
request  a  separate  conference  or  hearing 
regarding  the  application  or  appeal. 

(e)  When  a  hearing  is  convened  in  ac¬ 
cordance  with  this  section,  each  person 
may  present  views  as  to  the  issue  or  is¬ 
sues  involved.  Documentary  evidence  may 
be  presented  at  the  hearing,  but  will  be 
treated  as  if  submitted  in  the  regular 
course  of  the  proceedings.  A  transcript 
of  the  hearing  will  not  usually  be  pre¬ 
pared.  However,  the  FEA  in  its  discretion 
may  have  a  verbatim  transcript  prepared. 

(f )  The  official  conducting  the  hearing 
may  administer  oaths  and  affirmations, 
rule  on  the  presentation  of  information, 
receive  relevant  information,  dispose  of 
procedural  requests,  determine  the  for¬ 
mat  of  the  hearing,  and  otherwise  reg¬ 
ulate  the  course  of  the  hearing. 


(g)  Because  a  hearing  Is  solely  for  the 
exchange  erf  views  incident  to  a  proceed¬ 
ing,  there  will  be  no  formal  reports  or 
findings  unless  the  FEA  in  its  discretion 
determines  that  such  would  be  advisable. 

g  303.173  Public  hearings. 

(a)  A  public  hearing  shall  be  con¬ 
vened  prior  to  issuance  of  a  prohibition 
order  applicable  after  June  30,  1975  and 
prior  to  the  modification  of  a  prohibition 
order  that  is  applicable  for  a  period  end¬ 
ing  prior  to  or  on  June  30,  1975  to  make 
such  order  applicable  after  June  30, 1975. 

(b)  A  public  hearing  shall  be  convened 
incident  to  a  rulemaking: 

(1)  When  the  proposed  rule  or  regula¬ 
tion  is  likely  to  have  a  substantial  im¬ 
pact  on  the  Nation’s  economy  or  large 
numbers  of  individuals  or  businesses:  or 

(2)  When  the  FEA  determines  that  a 
public  hearing  would  materially  advance 
the  consideration  of  the  issue.  A  public 
hearing  may  be  requested  by  any  inter¬ 
ested  person  in  connection  with  a  rule- 
making  proceeding,  but  shall  only  be 
convened  on  the  initiative  of  the  FEA 
unless  otherwise  required  by  statute. 

(c)  A  public  hearing  may  be  convened 
incident  to  any  other  proceeding  when 
the  FEA  in  its  discretion  determines  that 
such  public  hearing  would  materially  ad¬ 
vance  the  consideration  of  the  issue. 

(d)  A  public  hearing  may  only  be  con¬ 
vened  after  publication  of  a  notice  in 
the  Federal  Register,  which  shall  state 
the  time,  place,  and  nature  of  the  public 
hearing. 

(e)  Interested  persons  may  file  a  re¬ 
quest  to  participate  in  the  public  hear¬ 
ing  in  accordance  with  the  instructions 
in  the  notice  published  in  the  Federal 
Register.  The  request  shall  be  in  writ¬ 
ing  and  signed  by  the  person  making  the 
request.  It  shall  include  a  description  of 
the  person’s  interest  in  the  issue  or  issues 
involved  and  of  the  anticipated  content 
of  the  presentation.  It  shall  also  contain 
a  statement  explaining  why  the  person 
would  be  an  appropriate  spokesperson 
for  the  particular  view  expressed. 

(f )  The  FEA  shall  appoint  a  presiding 
officer  to  conduct  the  public  hearing.  An 
agenda  shall  be  prepared  that  shall  pro¬ 
vide,  to  the  extent  practicable,  for  the 
presentation  of  all  relevant  views  by 
competent  spokespersons. 

(g)  A  verbatim  transcript  shall  be 
made  of  the  hearing.  The  transcript,  to¬ 
gether  with  any  written  comments  sub¬ 
mitted  in  the  course  of  the  proceeding, 
shall  be  made  available  for  public  inspec¬ 
tion  and  copying  in  the  public  docket 
room  described  in  §  303.13. 

(h)  The  information  presented  at  the 
public  .hearing,  together  with  the  writ¬ 
ten  comments  submitted  and  other  rele¬ 
vant  information  developed  during  the 
course  of  a  proceeding,  shall  provide  the 
basis  for  the  FEA  decision. 

Subpart  O — Complaints 
§  303.180  Purpose  and  scope. 

This  subpart  establishes  the  pro¬ 
cedures  for  the  filing  and  consideration 
of  complaints  relating  to  alleged  viola¬ 
tions  of  the  regulations  stated  in  Parts 
303, 305  or  307  of  this  chapter. 


§  303.181  What  to  file. 

A  person  filing  under  this  subpart  shall 
file  a  “Complaint  (ESECA)”  which 
should  be  clearly  labeled  as  such  both  on 
the  complaint  and  on  the  outside  of  the 
envelope  in  which  the  complaint  is  trans¬ 
mitted,  and  shall  be  in  writing  and 
signed  by  the  person  filing  the  complaint. 
The  complainant  shall  comply  with  the 
general  filing  requirements  stated  in 
§  303.9  in  addition  to  the  requirements 
stated  in  this  subpart.  Verbal  complaints 
that  otherwise  satisfy  the  requirements 
of  this  subpart  will  be  accepted,  but  writ¬ 
ten  verification  may  be  requested  by  the 
FEA. 

§  303.182  Where  to  file. 

A  complaint  shall  be  filed  with  the 
FEA  National  Office  at  the  address  pro¬ 
vided  in  §  303.12. 

§  303.183  Contents. 

The  complaint  shall  contain  a  full  and 
complete  statement  of  all  relevant  facts 
pertaining  to  the  act  or  transaction  that 
is  the  subject  of  the  complaint  and  to  the 
FEA  action  sought.  Such  facts  shall  in¬ 
clude  the  names  and  addresses  of  all  per¬ 
sons  involved  (if  reasonably  ascertain¬ 
able)  and  a  description  of  the  events 
that  led  to  the  complaint.  It  shall  in¬ 
clude  a  statement  describing  the  regula¬ 
tion,  ruling,  order  or  interpretation  that 
allegedly  has  been  violated. 

§  303.184  FEA  evaluation. 

(a)  Processing.  The  FEA  may  Initiate 
an  investigation  of  any  statement  in  a 
complaint  or  any  other  document  sub¬ 
mitted  to  it  and  may  utilize  in  its  evalua¬ 
tion  any  relevant  facts  obtained  by  such 
investigation.  The  FEA  may  solicit  or 
accept  submissions  relevant  to  a  com¬ 
plaint  or  other  document  from  third  per¬ 
sons  to  the  proceeding.  In  evaluating  a 
complaint,  the  FEA  may  consider  any 
other  source  of  information.  The  FEA  on 
its  initiative  may  order  a  conference  if, 
in  its  discretion,  it  considers  such  con¬ 
ference  will  advance  its  evaluation  of  the 
complaint. 

(b)  Confidentiality  of  information.  In¬ 
formation  received  in  the  investigation 
of  a  complaint,  including  the  Identity  of 
the  complainant  and  any  other  person 
who  provides  information  during  the 
proceeding,  shall  remain  confidential  to 
the  extent  it  is  covered  by  the  investiga¬ 
tory  file  exception  to  public  disclosure 
contained  in  5  U.S.C.  552  unless,  upon 
proper  notice  to  the  complainant  and  an 
opportunity  to  respond,  the  FEA  deter¬ 
mines  that  disclosure  would  be  in  the 
public  interest. 

§  303.185  Decision. 

After  consideration  of  a  written  com¬ 
plaint,  unless  written  verification  of  a 
verbal  complaint  was  not  requested,  and 
of  other  relevant  information  received  or 
obtained  during  the  proceeding,  the  FEA 
may: 

<a)  Issue  a  notice  of  probable  viola¬ 
tion  or  remedial  order  for  Immediate 
compliance  in  accordance  with  the  pro¬ 
visions  of  Subpart  P  of  this  part; 
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(b)  Determine  that  no  violation  has 
occurred  or  that  a  notice  of  probable  vi¬ 
olation  or  a  remedial  order  for  immedi¬ 
ate  compliance  would  not  be  appropriate; 
or 

(c)  Take  such  other  action  as  it  deems 
appropriate. 

Subpart  P — Notice  of  Probable  Violation 
and  Remedial  Order 

§  303.190  Purpose  and  scope. 

(a)  This  subpart  establishes  the 
procedures  for  determining  the  nature 
and  extent  of  violations  of  the  FEA  reg¬ 
ulations  stated  in  Parts  303,  305,  and  307 
of  this  chapter  and  the  procedures  for 
issuance  of  a  notice  of  probable  viola¬ 
tion,  a  remedial  order,  or  a  remedial 
order  for  immediate  compliance. 

(b)  When  any  report  required  by  the 
FEA  or  any  audit  or  investigation  dis¬ 
closes,  or  the  FEA  otherwise  discovers, 
that  there  is  reason  to  believe  a  viola¬ 
tion  of  any  provision  of  Parts  303,  305, 
or  307  of  this  chapter,  or  any  order  Is¬ 
sued  thereunder,  has  occurred,  is  con¬ 
tinuing  or  is  about  to  occur,  the  FEA 
may  conduct  proceedings  to  determine 
the  nature  and  extent  of  the  violation 
and  may  issue  a  remedial  order  there¬ 
after.  The  FEA  may  commence  such 
proceeding  by  serving  a  notice  of  prob¬ 
able  violation  or  by  issuing  a  remedial 
order  for  immediate  compliance. 

§  303.191  Notice  of  probable  violation. 

(a)  The  FEA  may  begin  a  proceeding 
tinder  this  subpart  by  issuing  a  notice  of 
probable  violation  if  the  FEA  has  reason 
to  believe  that  a  violation  has  occurred, 
is  continuing,  or  is  about  to  occur. 

(b)  Within  10  days  of  the  service  of  a 
notice  of  probable  violation,  the  person 
upon  whom  the  notice  is  served  may  file 
a  reply  with  the  FEA  office  that  issued 
the  notice  of  probable  violation  at  the 
address  provided  in  S  303.12.  The  FEA 
may  extend  the  10-day  period  for  good 
cause  shown. 

(c)  The  reply  shall  be  in  writing  and 
signed  by  the  person  filing  it.  The  reply 
shall  contain  a  full  and  complete  state¬ 
ment  of  all  relevant  facts  pertaining  to 
the  act  or  transaction  that  is  the  subject 
of  the  notice  of  probable  violation.  Such 
facts  shall  include  a  complete  statement 
of  the  business  or  other  reasons  that  jus¬ 
tify  the  act  or  transaction,  if  appropri¬ 
ate;  a  detailed  description  of  the  act  or 
transaction;  and  a  full  discussion  of  the 
pertinent  provisions  and  relevant  facts 
reflected  in  any  documents  submitted 
with  the  reply.  Copies  of  all  relevant  con¬ 
tracts,  agreements,  leases,  instruments, 
and  other  documents  shall  be  submitted 
with  the  reply.  When  the  notice  of  prob¬ 
able  violation  pertains  to  only  one  step 
of  a  larger  Integrated  transaction,  the 
facts,  circumstances,  and  other  relevant 
information  regarding  the  entire  trans¬ 
action  shall  be  submitted. 

(d)  The  reply  shall  include  a  discus¬ 
sion  of  all  relevant  authorities,  includ¬ 
ing,  but  not  limited  to  FEA  and  EPA 
rulings,  regulations,  interpretations,  and 
decisions  on  appeal  and  exception  relied 
upon  to  support  the  particular  position 
taken. 


(e)  The  reply  should  indicate  whether 
the  person  requests  or  intends  to  request 
a  conference  regarding  the  notice.  Any 
request  not  made  at  the  time  of  the  re¬ 
ply  shall  be  made  as  soon  thereafter  as 
possible  to  insure  that  the  conference 
is  held  when  it  will  be  most  beneficial. 

A  request  for  a  conference  must  conform 
to  the  requirements  of  Subpart  N  of  this 
part,  which  determination  is  within 
FEA’s  discretion. 

(f)  If  a  person  has  not  filed  a  reply 
with  the  FEA  within  the  10-day  period 
provided,  and  the  FEA  has  not  extended 
the  10-day  period,  the  person  shall  be 
deemed  to  have  conceded  the  accuracy 
of  the  factual  allegations  and  legal  con¬ 
clusions  stated  in  the  notice  of  probable 
violation. 

(g)  If  the  FEA  finds,  after  the  10-day 
period  provided  in  §  303.191(b),  that  no 
violation  has  occurred,  is  continuing,  or 
is  about  to  occur,  or  that  for  any  reason 
the  issuance  of  a  remedial  order  would 
not  be  appropriate,  it  shall  notify  in  writ¬ 
ing,  the  person  to  whom  a  notice  of  prob¬ 
able  violation  has  been  issued  that  the 
notice  is  rescinded. 

§  303.192  Remedial  order. 

(a)  If  the  FEA  finds,  after  the  10-day 
period  provided  in  S  303.191(b),  that  a 
violation  has  occurred,  is  continuing,  or 
is  about  to  occur,  the  FEA  may  issue  a 
remedial  order.  The  order  shall  include 
a  written  statement  setting  forth  the 
relevant  facts  and  the  legal  basis  of  the 
remedial  order. 

(b)  A  remedial  order  issued  under  this 
section  shall  be  effective  upon  issuance, 
in  accordance  with  its  terms,  until 
stayed,  suspended,  modified,  or  re¬ 
scinded.  A  remedial  order  shall  remain 
in  effect  notwithstanding  the  filing  of 
an  application  to  modify  or  rescind  it 
under  Subpart  K. 

(c)  A  remedial  order  may  be  referred 
at  any  time  to  the  Department  of  Justice 
for  appropriate  action  in  accordance 
with  Subpart  Q  of  this  part. 

§  303.193  Remedial  order  for  immedi¬ 
ate  compliance. 

(a)  Notwithstanding  the  provisions  of 
§S  303.191  and  303.192,  the  FEA  may  is¬ 
sue  a  remedial  order  for  immediate  com¬ 
pliance,  which  shall  be  effective  upon 
issuance  and  until  rescinded  or  sus¬ 
pended,  if  it  finds  that: 

(1)  there  is  a  strong  probability  that 
a  violation  has  occurred,  is  continuing  or 
is  about  to  occur; 

(2)  irreparable  harm  will  occur  unless 
the  violation  is  remedied  immediately; 
and 

(3)  the  public  interest  requires  the 
avoidance  of  such  irreparable  harm 
through  Immediate  compliance  and 
waiver  of  the  procedures  afforded  under 
§§  303.191  and  303.192. 

(b)  A  remedial  order  for  immediate 
compliance  shall  be  served  promptly  by 
telex  or  telegram  upon  the  person 
against  whom  such  order  is  issued,  with 
a  copy  of  the  remedial  order  for  immedi¬ 
ate  compliance  served  by  registered  or 
certified  mail.  The  order  shall  contain  a 
written  statement  of  the  relevant  facts 


and  the  legal  basis  for  the  remedial  order 
for  immediate  compliance,  including  the 
findings  required  by  paragraph  (a)  of 
this  section. 

(c)  The  FEA  may  rescind  or  suspend 
a  remedial  order  for  immediate  compli¬ 
ance  if  it  appears  that  the  criteria  set 
forth  in  paragraph  (a)  of  this  section 
are  no  longer  satisfied.  When  appropri¬ 
ate,  however,  such  a  suspension  or  re¬ 
scission  may  be  accompanied  by  a  no¬ 
tice  of  probable  violation  issued  under 
§  303.191. 

(d)  If  at  any  time  in  the  course  of  a 
proceeding  commenced  by  a  notice  of 
probable  violation  the  criteria  set  forth 
in  subsection  (a)  of  this  section  are  satis¬ 
fied,  the  FEA  may  issue  a  remedial  order 
for  immediate  compliance,  even  if  the  10- 
day  period  for  reply  specified  in  §  303.191 
(b)  has  not  expired. 

(e)  At  any  time  after  a  remedial  order 
for  immediate  compliance  has  become 
effective,  the  FEA  may  refer  such  order 
to  the  Department  of  Justice  for  appro¬ 
priate  action  in  accordance  with  Subpart 
Q  of  this  part. 

§  303.194  Remedies. 

A  remedial  order  or  a  remedial  order 
for  immediate  compliance  may  require 
the  person  to  whom  it  is  directed  to  take 
such  action  as  the  FEA  determines  is 
necessary  to  eliminate  or  to  compensate 
for  the  effects  of  a  violation. 

§  303.195  Appeal. 

(a)  No  notice  of  probable  violation  is¬ 
sued  pursuant  to  this  subpart  shall  be 
deemed  to  be  an  action  of  which  there 
may  be  an  administrative  appeal  pursu¬ 
ant  to  Subpart  H  of  this  part. 

(b)  Any  person  to  whom  a  remedial  or¬ 
der  or  a  remedial  order  for  immediate 
compliance  is  issued  under  this  subpart 
may  file  an  appeal  with  the  FEA  Office  of 
Exceptions  and  Appeals  in  accordance 
with  Subpart  H  of  this  part.  The  appeal 
must  be  filed  within  10  days  of  service  of 
the  order  from  which  the  appeal  is  taken. 

Subpart  Q — Investigations,  Violations, 
Sanctions  and  Judicial  Actions 

§  303.200  Investigations. 

(a)  General.  Hie  FEA  may,  in  its  dis¬ 
cretion,  initiate  investigations  relating  to 
compliance  by  any  person  with  any  rule, 
regulation,  or  order  promulgated  by  the 
FEA  under  the  authority  of  sections  2 
and  12  of  ESECA,  any  decree  of  court 
relating  thereto,  or  any  other  agency 
action.  The  FEA  encourages  voluntary 
cooperation  with  its  investigations.  When 
the  circumstances  warrant,  however,  the 
FEA  may  issue  subpoenas  in  accordance 
with  and  subject  to  S  303.8.  The  FEA 
may  conduct  investigative  conferences 
and  hearings  in  the  course  of  any  investi¬ 
gation  in  accordance  with  Subpart  N  of 
this  part,  which  determination  is  within 
FEA’s  discretion. 

(b)  Investigators.  Investigations  will 
be  conducted  by  representatives  of  the 
FEA  who  are  duly  designated  and  au¬ 
thorized  for  such  purposes.  Such  repre¬ 
sentatives  have  the  authority  to  adminis¬ 
ter  oaths  and  receive  affirmations  in  any 
matter  under  investigation  by  the  FEA. 
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(c)  Notification.  Any  person  who  Is 
under  investigation  by  the  PEA  in  ac¬ 
cordance  with  this  section  and  who  is 
requested  to  furnish  information  or  docu¬ 
mentary  evidence  shall  be  notified  as  to 
the  general  purpose  for  which  such  in¬ 
formation  or  evidence  is  sought. 

(d)  Termination.  When  the  facts  dis¬ 
closed  by  an  investigation  indicate  that 
further  action  is  unnecessary  or  unwar¬ 
ranted  at  that  time,  the  investigative  file 
will  be  closed  without  prejudice  to  fur¬ 
ther  investigation  by  the  FEA  at  any  time 
that  circumstances  so  warrant. 

(e)  Confidentiality.  Information  re¬ 
ceived  in  an  investigation  under  this 
section,  including  the  identity  of  the 
person  investigated  and  any  other  per¬ 
son  who  provides  information  during 
the  investigation,  shall,  unless  otherwise 
determined  by  the  PEA,  remain  con¬ 
fidential  to  the  extent  it  is  covered  under 
the  investigatory  file  exception  to  pub¬ 
lic  disclosure  contained  in  5  U.S.C.  522. 

§  303.201  Violations. 

Any  practice  that  circumvents  or  con¬ 
travenes  or  results  in  a  circumvention 
or  contravention  of  the  requirements  of 
any  provision  of  Parts  303,  305,  or  307 
of  this  chapter  or  any  order  issued  pur¬ 
suant  thereto  is  a  violation  of  the  PEA 
regulations  stated  in  such  parts  and  is 
unlawful. 

§  303.202  Sanctions. 

(a)  General.  Any  person  who  violates 
any  provision  of  Parts  303,  305,  or- 307 
of  this  chapter  or  any  order  issued  pur¬ 
suant  thereto  shall  be  subject  to  penal¬ 
ties  and  sanctions  as  provided  herein. 

(1)  The  provisions  herein  for  penal¬ 
ties  and  sanctions  shall  be  deemed  cumu¬ 
lative  and  not  mutually  exclusive. 

(2)  Each  day  that  a  violation  of  the 
provisions  of  Parts  303,  305,  or  307  of 
this  chapter  or  any  order  issued  pursuant 
thereto  continues  shall  be  deemed  to 
constitute  a  separate  violation  within  the 
meaning  of  the  provisions  of  this  part 
relating  to  criminal  fines  and  civil 
penalties. 

(b)  Criminal  Fines.  Any  person  who 
willfully  violates  any  provision  of  Parts 
303,  305,  or  307  of  this  chapter  or  any 
order  issued  pursuant  thereto  shall  be 
subject  to  a  fine  of  not  more  than  $5,000 
for  each  violation.  Criminal  violations 
are  prosecuted  by  the  Department  of 
Justice  upon  referral  by  the  PEA. 

(c)  Civil  Penalties.  (1)  Any  person 
who  violates  any  provision  of  Parts  303, 
305,  or  307  of  this  chapter  or  any  order 
issued  pursuant  thereto  shall  be  subject 
to  a  civil  penalty  of  not  more  than 
$2,500  for  each  violation.  Actions  for 
civil  penalties  are  prosecuted  by  the  De¬ 
partment  of  Justice  upon  referral  by  the 
FEA. 

(2)  When  the  FEA  considers  it  to  be 
appropriate  or  advisable,  the  FEA  may 
compromise  and  settle,  and  collect  civil 
penalties. 

(d)  Other  Penalties.  Willful  conceal¬ 
ment  of  material  facts,  or  false  or  ficti¬ 
tious  or  fraudulent  statements  or  rep¬ 
resentations,  or  willful  use  of  any  false 
writing  or  document  containing  false, 


fictitious  or  fraudulent  statements  per¬ 
taining  to  matters  within  the  scope  of 
the  ESECA  or  FEAA  by  any  person  shall 
subject  such  person  to  the  criminal  pen¬ 
alties  provided  in  18  U.S.C.  1001  (1970). 

§  303.203  Injunctions. 

Whenever  it  appears  to  the  FEA  that 
any  person  has  engaged,  is  engaged,  or 
is  about  to  engage  in  any  act  or  practice 
constituting  a  violation  of  any  regula¬ 
tion  or  order  issued  under  Parts  303,  305, 
or  307  of  this  chapter,  FEA  may  request 
the  Attorney  General  to  bring  a  civil 
action  in  the  appropriate  district  court 
of  the  United  States  to  enjoin  such  acts 
or  practices  and,  upon  a  proper  showing, 
a  temporary  restraining  order  or  a  pre¬ 
liminary  of  permanent  injunction  shall 
be  granted  without  bond.  The  relief 
sought  may  include  a  mandatory  injunc¬ 
tion  commanding  any  person  to  comply 
with  any  provision  of  such  order  or  regu¬ 
lation,  the  violation  of  which  is  prohib¬ 
ited  by  section  12(a)  of  ESECA. 

2.  Chapter  n  of  10  Code  of  Federal 
Regulations  is  amended  to  add  Part  305, 
which  reads  as  follows: 

PART  305— COAL  UTILIZATION 

Sec. 

305.1  Scope. 

305.2  Definitions. 

305.3  Powerplants. 

305.4  Major  fuel  burning  installations. 

305.5  Public  participation. 

305.6  Consultation  with  EPA. 

305.7  Effective  date  of  prohibition  orders. 

305.8  Modification,  rescission  and  suspen¬ 

sion  of  prohibition  orders. 

305.9  Procedures. 

§  305.1  Scope. 

(a)  Applicability. 

This  part  applies  to  certain  power- 
plants  and  major  fuel  burning  installa¬ 
tions  that  FEA  is  authorized  to  prohibit 
from  burning  natural  gas  or  petroleum 
products  as  their  primary  energy  source. 

(b)  Purpose. 

This  part,  together  with  Part  303  of 
this  chapter,  establishes  the  methods  and 
procedures  by  which  FEA  will  exercise 
its  powers  under  section  2  of  ESECA  to 
prohibit  a  powerplant  or  major  fuel  burn¬ 
ing  installation  from  burning  natural  gas 
or  petroleum  products  as  its  primary 
energy  source. 

§  305.2  Definitions. 

For  purposes  of  this  part: 

—  “Action”  means  a  prohibition  order,  or 
modification  or  rescission  of  such  order, 
issued  by  FEA  pursuant  to  sections  2  (a) 
and  (b)  of  ESECA. 

“Air  pollution  requirements”  means 
any  emission  limitation,  schedule  or  time¬ 
table  for  compliance,  or  other  require¬ 
ment,  which  is  prescribed  under  any  Fed¬ 
eral,  State,  or  local  law  or  regulation,  in¬ 
cluding  the  Clean  Air  Act  (except  for 
any  requirement  prescribed  under  sub¬ 
sections  (c)  or  (d)  of  section  119,  sec¬ 
tion  110(a)  (2)  (F)  (v) ,  or  section  303  of 
such  Act),  and  which  limits  stationary 
source  emissions  resulting  from  combus¬ 
tion  of  fuels  (including  a  prohibition  on, 
or  specification  of,  the  use  of  any  fuel 
or  any  type,  grade,  or  pollution  charac¬ 
teristic)  . 


“Clean  Air  Act”  means  the  Clean  Air 
Act,  as  amended,  42  U.S.C.  1857,  et  seq. 
(1970),  as  amended  by  Pub.  L.  93-319, 

88  Stat.  246. 

“Coal”  Includes  coal  derivatives. 
“Compliance  date  extension"  means 
an  extension  Issued  by  the  Administra¬ 
tor  of  EPA  in  accordance  with  section 
119(c)  of  the  Clean  Air  Act  as  a  result 
of  which  a  powerplant  or  major  fuel 
burning  installation  may  not,  until  Jan¬ 
uary  1,  1979,  be  prohibited,  by  reason  of 
the  application  of  any  air  pollution  re¬ 
quirement,  from  burning  coal  which  is 
available  to  that  source,  except  as  other¬ 
wise  provided  in  section  119(d)(3)  of 
that  Act. 

“EPA”  means  the  Environmental  Pro¬ 
tection  Agency. 

“ESECA”  means  the  Energy  Supply 
and  Environmental  Coordination  Act  of 
1974  (Pub.  L.  93-319). 

“FEA”  means  the  Federal  Energy  Ad¬ 
ministration,  including  the  Administra¬ 
tor  of  FEA  or  his  delegate. 

“Interested  person”  includes  members 
of  the  public,  as  well  as  any  person  with 
an  interest  sought  to  be  protected  under 
ESECA. 

“Major  fuel  burning  installation” 
means  an  installation  or  unit  other  than 
a  powerplant  that  has  or  is  a  fossil-fuel 
fired  boiler,  burner,  or  other  combuster 
of  fuel  or  any  combination  thereof  at 
a  single  site,  and  Includes  any  person 
who  owns,  leases,  operates,  controls  or 
supervises  any  such  Installation  or  unit. 

“Natural  gas”  includes  dry  gas  and 
casinghead  gas. 

“Person”  means  any  association,  firm, 
company,  corporation,  estate,  individual, 
joint-venture,  partnership,  or  sole  pro¬ 
prietorship  or  any  other  entity  however 
organized  including  charitable,  educa¬ 
tional,  or  other  eleemosynary  institu¬ 
tions,  and  the  Federal  Government,  in¬ 
cluding  corporations,  departments,  Fed¬ 
eral  agencies,  and  other  instrumentali¬ 
ties,  and  State  and  local  governments, 
and  includes  any  officer,  director,  owner 
or  duly  authorized  representative  there¬ 
of.  The  FEA  may,  in  regulations  and  in 
any  forms  issued  in  this  part,  treat  as 
a  person: 

(a)  A  parent  and  the  consolidated  and 
unconsolidated  entities  (if  any)  which 
it  directly  or  indirectly  controls,  (b)  a 
parent  and  its  consolidated  entitles,  (c) 
an  unconsolidated  entity,  or  (d)  any  part 
of  a  person. 

“Petroleum  product”  means  crude  oil, 
residual  fuel  -oil  or  any  refined  petro¬ 
leum  product,  as  that  last  term  is  defined 
in  section  3(5)  of  the  Emergency  Petro¬ 
leum  Allocation  Act  of  1973. 

“Powerplant”  means  one  or  more  fos¬ 
sil-fuel  fired  steam  electric  generating 
units  that  produce  electric  power  for 
purposes  of  sale  or  exchange,  and  in¬ 
cludes  any  person  who  owns,  leases,  oper¬ 
ates,  controls  or  supervises  any  such 
unit  or  units. 

“Primary  energy  source”  means,  with 
respect  to  a  powerplant  or  major  fuel 
burning  installation  that  utilizes  fossil 
fuels,  the  fuel  that  is  or  will  be  used 
for  all  purposes  except  for  the  minimum 
amounts  required  for  start-up,  testing, 
flame  stabilization  and  control. 
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“Proceeding”  means  the  process  and 
activity,  and  any  part  thereof,  Instituted 
by  the  PEA,  either  on  Its  initiative  or  in 
response  to  an  application  submitted 
by  a  powerplant  or  major  fuel  burning 
installation,  that  may  lead  to  an  action 
by  FEA. 

“Prohibition  order”  means  a  directive 
issued  by  PEA  pursuant  to  sections  2  (a) 
and  (b)  of  ESECA  that  prohibits  a 
powerplant  or  major  fuel  burning  in¬ 
stallation  from  burning  natural  gas  or 
petroleum  products  as  its  primary  en¬ 
ergy  source. 

“Stationary  source  fuel  or  emission 
limitation”  means  any  emission  limita¬ 
tion,  schedule  or  timetable  of  compli¬ 
ance,  or  other  requirement,  which  is 
prescribed  under  the  Clean  Air  Act 
(other  than  sections  119,  111(b),  112, 
or  303)  or  contained  in  an  applicable 
implementation  plan  (other  than  a  re¬ 
quirement  Imposed  under  authority  de¬ 
scribed  in  section  110(a)  (2)  (F)  (v) ) ,  and 
which  limits,  or  is  designed  to  limit, 
stationary  source  emissions  resulting 
from  combustion  of  fuels.  Including  a 
prohibition  on,  or  specification  of,  the 
Use  of  any  fuel  of  any  type,  grade,  or 
pollution  characteristic. 

“Temporary  Suspension”  means  a  sus¬ 
pension  issued  to  any  person  by  the  Ad¬ 
ministrator  of  EPA  in  accordance  with 
section  119(b)  of  the  Clean  Air  Act  that 
results  in  the  temporary  suspension  of 
any  stationary  source  fuel  or  emission 
limitation  as  It  applies  to  such  person 
during  any  period  beginning  June  22, 

1974,  and  ending  on  or  before  June  30, 

1975. 

Throughout  this  part  the  use  of  a  word 
or  term  in  the  singular  shall  include  the 
plural  and  the  use  of  the  male  gender 
shall  include  the  female  gender. 

g  305.3  Power  plants. 

(a)  Any  powerplant  shall  be  prohib¬ 
ited  from  using  natural  gas  or  petroleum 
products  as  its  primary  energy  source,  by 
means  of  the  issuance  of  a  prohibition 
order  to  such  powerplant,  if  the  findings 
stated  in  paragraph  (b)  of  this  section 
are  made  by  PEA.  PEA  may,  at  its  discre¬ 
tion,  make  these  findings  for  an  indi¬ 
vidual  fossil-fuel  fired  steam  generating 
unit  that  produces  electric  power  for  sale 
or  exchange  or  for  combinations  thereof. 

(b)  NO  powerplant  shall  be  prohibited 
from  burning  natural  gas  or  petroleum 
products  as  Its  primary  energy  source 
unless  FEA  finds  that: 

(1)  The  powerplant  on  June  22,  1974, 
had  the  “capability  and  necessary  plant 
equipment”  to  bum  coal.  For  purposes  of 
this  finding,  “capability  and  necessary 
plant  equipment”  is  defined  to  include, 
but  not  be  limited  to,  necessary  coal  han¬ 
dling  facilities  and  appurtenances — in¬ 
ternal  and  external;  adequate  facilities 
for  the  storage  of  coal;  and  other  equip¬ 
ment  such  as  a  boiler,  unloaders,  con¬ 
veyors,  crushers,  pulverizers,  scales, 
burners,  soot  blowers,  and  special  coal- 
burning  instrumentation  and  controls. 
The  absence  of  any  one  or  combination 
•  of  these  facilities  or  equipment  is  not 
grounds,  however,  for  concluding  that 


the  plant  lacked  the  capability  and  the 
necessary  plant  equipment  to  burn  coal. 

(2)  The  prohibition  of  the  utilization 
of  natural  gas  or  petroleum  products  is 
“practicable  and  consistent  with  the  pur¬ 
poses  of  ESECA.”  For  purposes  of  this 
finding — 

(i)  The  determination  of  the  “prac¬ 
ticability”  of  a  prohibition  shall  Include 
an  analysis  of  the  reasonableness  of  ad¬ 
ditional  costs  associated  with  burning 
coal,  including  its  cost,  costs  of  equip¬ 
ment  for  coal  burning,  and  costs  of  com¬ 
plying  with  the  requirements  of  section 
119  of  the  Clean  Air  Act.  The  analysis 
shall  be  based  on  the  facts  concerning 
the  requirements  of  section  119  that  are 
available  to  FEA  prior  to  the  time  of 
Issuance  of  the  order.  The  analysis  also 
will  take  Into  account  the  susceptibility 
of  natural  gas  and  petroleum  products 
to  volatile  changes  in  price  and  to  inter¬ 
ruptions  of  supply. 

(ii)  The  prohibition  shall  be  consid¬ 
ered  to  be  “consistent  with  the  purposes” 
of  ESECA  if  it  serves  to  discourage  the 
use  of  natural  gas  and  petroleum  prod¬ 
ucts  and  to  encourage  increased  or  con¬ 
tinued  use  of  coal  by  powerplants. 

(3)  Coal  and  coal  transportation  facil¬ 
ities  will  be  available  during  the  period 
the  prohibition  is  In  effect.  For  purposes 
of  this  finding — 

1  (i)  The  availability  of  coal  shall  be 
evaluated  by  determining  anticipated 
demand  for  coal,  the  type  of  coal  (which 
may  include,  but  Is  not  limited  to,  rank, 
Btu’s,  moisture,  volatiles,  ash  and  sul¬ 
phur  content)  that  It  is  anticipated  that 
the  powerplant  will  be  able  to  utilize,  the 
location  of  such  coal,  the  practicability 
of  its  production,  Including  the  possibil¬ 
ity  of  new  mines  being  opened,  and  State 
or  local  laws  or  policies  limiting  the 
extraction  or  utilization  of  such  coal. 

(ii)  The  availability  of  coal  transpor¬ 
tation  facilities  shall  be  determined  by 
evaluating  the  means  and  ease  with 
which  coal  is  or  could  be  transported  to 
the  powerplant.  Including  the  availability 
of  rolling  stock  and  tracks,  barges,  pipe¬ 
lines  and  other  relevant  means  of  trans¬ 
portation. 

(4)  The  prohibition  will  not  ‘impair 
the  reliability  of  service”  in  the  area 
served  by  the  powerplant.  For  purposes 
of  this  finding — 

(1)  Whether  there  will  be  an  impair¬ 
ment  of  the  “reliability  of  service”  shall 
be  determined  by  evaluating  the  length 
of  time  of  scheduled  outage,  if  any,  asso¬ 
ciated  with  any  prohibition  order  in  rela¬ 
tion  to  other  scheduled  outages  of  elec¬ 
tric  power  generating  units  that  are  part 
of  the  electric  power  generation  system, 
and  the  reserve  capacity  margins  of  other 
systems  with  which  the  powerplant  is 
interconnected. 

(ii)  “Impairment”  means  unreason¬ 
able  risk  of  loss  of  load. 

(c)  A  powerplant  may  be  prohibited 
from  using  natural  gas  or  petroleum 
products  as  its  primary  energy  source  as 
a  result  of  FEA  action  taken  on  its  initia¬ 
tive  or  at  the  conclusion  of  a  proceeding 
initiated  by  an  application. 

(d)  Prior  to  issuance  of  a  prohibition 
order  to  a  powerplant  that  is  applicable 


for  the  period  ending  prior  to  or  on  June 
30, 1975,  FEA  shall  take  Into  account  the 
likelihood  that  such  powerplant  will  be 
permitted  to  bum  coal  after  June  30, 
1975.  FEA  may  consider,  in  determining 
“likelihood,”  the  potentiality  that  envi¬ 
ronmental  or  economic  constraints  would 
prevent  the  powerplant  from  binning 
coal  after  June  30,  1975. 

§  305.4  Major  fad  burning  installa¬ 
tions. 

(a)  A  major  fuel  burning  installation 
may  be  prohibited  from  using  natural  gas 
or  petroleum  products  as  its  primary  en¬ 
ergy  source  by  means  of  the  Issuance  of 
a  prohibition  order  to  such  installation  if 
the  findings  stated  in  paragraph  (b)  of 
this  section  are  made  by  FEA.  FEA  may, 
at  its  discretion,  make  these  findings  for 
an  individual  fossil-fuel  boiler,  burner  or 
other  combuster  of  fuel,  or  for  combina¬ 
tions  thereof  at  a  single  site. 

(b)  No  major  fuel  burning  installation 
shall  be  prohibited  from  burning  natural 
gas  or  petroleum  products  as  its  primary 
energy  source  unless  FEA  finds  that: 

(1)  The  major  fuel  burning  installa¬ 
tion  fires  at  a  rate  of  50  million  Btu’s 
per  hour  or  greater  and  on  June  22, 1974, 
had  tke  capability  and  necessary  plant 
.  equipment  to  bum  coal.  For  purposes  of 
this  finding,  “capability  and  necessary 
plant  equipment”  is  defined  to  Include, 
but  not  be  limited  to,  necessary  coal  han¬ 
dling  facilities  and  appurtenances — in¬ 
ternal  and  external;  adequate  facilities 
for  the  storage  of  coal;  and  other  equip¬ 
ment  such  as  a  boiler,  unloaders,  convey¬ 
ors,  crushers,  pulverizers,  scales,  burners, 
soot  blowers,  and  special  coal-burning  in¬ 
strumentation  and  controls.  The  absence 
of  any  one  or  combination  of  these  facili¬ 
ties  or  equipment  is  not  grounds,  how¬ 
ever,  for  concluding  that  the  installation 
lacked  the  capability  and  the  necessary 
plant  equipment  to  bum  coal. 

(2)  The  prohibition  of  the  utilization 
of  natural  gas  and  petroleum  products 
is  “practicable  and  consistent  with  the 
purposes  of  ESECA.”  For  purposes  of  this 
finding — 

(i)  The  determination  of  the  “practi¬ 
cability"  of  a  prohibition  shall  include  an 
analysis  of  the  reasonableness  of  addi¬ 
tional  costs  associated  with  burning  coal. 
Including  its  cost,  costs  of  equipment  for 
coal  burning,  and  costs  of  complying 
with  the  requirements  of  section  119  of 
the  Clean  Air  Act.  The  analysis  shall  be 
based  on  the  facts  concerning  the  re¬ 
quirements  of  section  119  that  are  avail¬ 
able  to  FEA  prior  to  the  time  of  issuance 
of  the  order.  The  analysis  also  will  take 
into  account  the  susceptibility  of  natural 
gas  and  petroleum  products  to  volatile 
changes  in  price  and  to  interruptions 
of  supply. 

(ii)  The  prohibition  shall  be  considered 
to  be  “consistent  with  the  purposes”  of 
ESECA  if  it  serves  to  discourage  the  use 
of  natural  gas  and  petroleum  products 
and  to  encourage  the  use  of  coal  as  a 
primary  energy  source  by  major  fuel 
burning  installations. 

(3)  Coal  and  coal  transportation  facil¬ 
ities  will  be  available  during  the  period 
the  prohibition  is  in  effect.  For  purposes 
of  this  finding — 
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(i)  The  availability  of  coal  shall  be 
evaluated  by  determining  the  antici¬ 
pated  demand  for  Soal,  the  type  of  coal 
(which  may  include,  but  is  not  limited 
to,  rank,  Btu’s,  moisture,  volatiles,  ash 
and  sulfur  content)  that  it  is  antcipated 
that  the  major  fuel  burning  installation 
will  be  able  to  utilize,  the  practicability  of 
its  production,  including  the  possibility 
of  new  mines  being  opened  during  the 
period  the  prohibition  order  is  in  effect, 
and  State  or  local  laws  or  policies  limit¬ 
ing  the  extraction  or  the  utilization  of 
such  coal. 

(ii)  The  availability  of  coal  trans¬ 
portation  facilities  shall  be  determined 
by  evaluating  the  means  and  ease  with 
which  coal  is  or  could  be  transported  to 
the  major  fuel  burning  installation,  in¬ 
cluding  the  availability  of  rolling  stock 
and  tracks,  barges,  pipelines  and  other 
relevant  means  of  transportation. 

(c)  In  selecting  a  major  fuel  burning 
installation  for  an  order  prohibiting  that 
installation  from  burning  natural  gas  or 
petroleum  products  as  its  primary  energy 
source,  the  FEA  shall  consider,  among 
other  factors,  the  following:  the  loca¬ 
tion  of  the  installation,  the  production  or 
output  of  the  installation,  purpose  for 
which  coal  would  be  burned,  the  quantity 
of  natural  gas  or  petroleum  product  pres¬ 
ently  burned,  the  practicability  of  burn¬ 
ing  coal  given  the  short-term  variation 
of  demand  for  output  by  the  installation, 
and  the  burden  a  prohibition  order  would 
place  on  existing  coal  supply  and  means 
of  delivery. 

(d)  Prior  to  issuance  of  a  prohibition 
order  to  a  major  fuel  burning  installation 
that  is  applicable  for  the  period  ending 
prior  to  or  on  June  30,  1975,  FEA  shall 
take  into  account  the  likelihood  that 
such  installation  will  be  permitted  to 
bum  coal  after  June  30,  1975.  FEA  may 
consider,  in  determining  “likelihood,”  the 
potentiality  that  environmental  or  eco¬ 
nomic  constraints  would  prevent  the  in¬ 
stallation  from  burning  coal  after  June 
30, 1975. 

(e)  A  major  fuel  burning  installation 
may  be  prohibited  from  burning  natural 
gas  or  petroleum  products  as  its  primary 
energy  source  as  a  result  of  FEA  action 
taken  on  its  own  initiative  or  at  the  con¬ 
clusion  of  proceedings  initiated  by  an 
application. 

§  305.5  Public  participation. 

(a)  Prohibition  orders  that  are  appli¬ 
cable  for  a  period  ending  prior  to  or  on 
June  30,  1975.  No  powerplant  or  major 
fuel  burning  installation  shall  be  issued 
an  order  that  is  applicable  for  a  period 
ending  prior  to  or  on  June  30, 1975,  pro¬ 
hibiting  that  powerplant  or  installation 
from  burning  natural  gas  or  petroleum 
products  as  its  primary  energy  source 
unless  prior  to  issuance  of  such  order 
there  has  been  published  in  the  Federal 
Register  a  notice  of  FEA’s  intent  to  issue 
a  prohibition  order  and  an  opportunity 
given  to  interested  persons  to  make 
written  presentation  of  data,  views  and 
arguments  regarding  such  order. 

(b)  Prohibition  orders  applicable  after 
June  30,  1975.  No  powerplant  or  major 


fuel  burning  installation  shall  be  issued 
an  order  that  is  applicable  after  June  30, 
1975  (or  modification  of  an  order  to 
make  it  applicable  after  June  30,  1975) , 
prohibiting  that  powerplant  or  installa¬ 
tion  from  burning  natural  gas  or  petrole¬ 
um  products  as  its  primary  energy  source 
unless  prior  to  issuance  of  such  order 
there  has  been  published  in  the  Federal 
Register  a  notice  of  FEA’s  intent  to  issue 
a  prohibition  order  and  an  opportunity 
given  to  interested  persons  to  make  oral 
and  written  presentation  of  data,  views, 
and  arguments. 

§  305.6  Consultation  with  EPA. 

Prior  to  issuance  of  a  prohibition  order 
to  a  powerplant  or  a  major  fuel  burning 
installation  that  is  applicable  for  a 
period  ending  prior  to  or  on  June  30, 
1975,  the  FEA  shall  consult  with  the  Ad¬ 
ministrator  of  EPA. 

§  305.7  Effective  date  of  prohibition 
orders. 

(a)  Prohibition  orders  that  are  appli¬ 
cable  for  a  period  ending  prior  to  or  on 
June  30, 1975.  A  prohibition  order  issued 
to  a  powerplant  or  major  fuel  burning 
installation  that  is  applicable  for  a 
period  ending  prior  to  or  on  June  30, 
1975,  shall  not  become  effective:  (1) 
Until  the  date  that  the  Administrator  of 
EPA  certifies,  pursuant  to  section  119(d) 
(1)  (A)  of  the  Clean  Air  Act,  is  the 
earliest  date  the  powerplant  or  installa¬ 
tion  will  be  able  to  comply  with  the  air 
pollution  requirements  that  will  be  ap¬ 
plicable  to  it;  and  (2)  until  FEA  has 
served  the  affected  powerplant  or  major 
fuel  burning  installation  a  Notice  of 
Effectiveness,  as  provided  in  §§  303.10(b) 
and  303.37(b)  of  this  chapter.  Such  order 
will  not  be  effective  for  any  period  certi¬ 
fied  by  the  Administrator  of  EPA  pursu¬ 
ant  to  section  119(d)  (3)  (B)  of  such  Act. 

(b)  Prohibition  orders  applicable  after 
June  30,  1975.  A  prohibition  order  that 
is  applicable  after  June  30, 1975  (or  mod¬ 
ification  of  an  order  that  is  applicable 
for  the  period  ending  prior  to  or  on 
June  30, 1975,  to  make  it  applicable  after 
June  30,  1975),  issued  to  a  powerplant 
or  major  fuel  burning  installation  shall 
not  become  effective:  (1)  Until  either; 
(i)  the  Administrator  of  EPA  notifies 
the  FEA,  in  accordance  with  section  119 
(d)  (1)  (B)  of  the  Clean  Air  Act,  that  the 
powerplant  or  installation  will  be  able 
on  and  after  July  1,  1975,  to  burn  coal 
and  to  comply  with  all  applicable  air  pol¬ 
lution  requirements  without  a  compli¬ 
ance  date  extension,  or  (ii)  if  no  noti¬ 
fication  is  given,  the  date  that  the  Ad¬ 
ministrator  of  EPA  certifies  pursuant  to 
section  119(d)(1)(B)  of  the  Clean  Air 
Act  is  the  earliest  date  that  the  power- 
plant  or  installation  will  be  able  to  com¬ 
ply  with  all  applicable  requirements  of 
section  119  of  that  Act;  and  (2)  until 
FEA  has  served  the  affected  powerplant 
or  major  fuel  burning  installation  a  No¬ 
tice  of  Effectiveness,  as  provided  in 
§§  303.10(b)  and  303.37(b)  of  this  chap¬ 
ter.  Such  order  (or  modification)  will  not 
be  effective  during  any  period  certified 
by  the  Administrator  of  EPA  under  sec¬ 
tion  119(d)  (3)  (B)  of  such  Act. 


§  305.8  Modification,  rescission  and 
suspension  of  prohibition  orders. 

(a)  FEA  may  modify  or  rescind  any 
prohibition  order  at  any  time  up  to 
and  including  December  31, 1978.  A  mod¬ 
ification  or  rescission  of  a  prohibition 
order  may  be  the  result  of  an  FEA  action  » 
taken  on  its  own  initiative  or  at  the 
conclusion  of  proceedings  Initiated  by 
an  application.  A  prohibition  order  shall 
be  rescinded  or  modified  to  the  extent 
that  FEA  determines  that  the  findings 
set  out  in  5 §  305.3(b)  (2) -(4)  and  305.4  , 
(b)  (2)  and  (3)  of  this  part  are  no 
longer  supported  in  fact. 

(b)  The  modification  or  rescission  of 
any  prohibition  order  (other  than  the 
modification  of  an  order  that  is  appli¬ 
cable  for  a  period  ending  prior  to  or 
on  June  30,  1975,  to  make  it  applicable 
after  June  30,  1975)  shall  be  preceded 
by  an  opportunity  for  interested  persons 
to  make  written  presentation  of  data, 
views  and  arguments. 

(c)  Upon  notification  by  the  Admin¬ 
istrator  of  EPA,  in  accordance  with  sec¬ 
tion  119(d)  (3)  (B)  of  the  Clean  Air  Act, 
FEA  shall  notify  the  powerplant  or  ma¬ 
jor  fuel  burning  installation  affected  that 
the  prohibition  order  applicable  to  it  is 
suspended  for  the  time  period  certified 
by  the  Administrator  of  EPA  by  service 
of  a  notice  of  the  suspension  of  a  pro¬ 
hibition  order. 

§  305.9  Procedures. 

(a)  All  applications  for  a  prohibition 
order  or  modification  or  rescission  there¬ 
of  shall  be  filed  with  the  FEA  in  accord¬ 
ance  with  Subparts  B  and  J,  respectively, 
of  Part  303  of  this  chapter. 

(b)  Procedures  pertaining  to  issuance 
of  prohibition  orders  or  the  modifica¬ 
tion  or  rescission  thereof  (e.g.,  notice, 
hearings,  content  of  order,  process  of 
evaluation,  appeal)  are  stated  in  Sub¬ 
parts  B  and  J,  respectively,  of  Part  303 
of  this  chapter. 

3.  Chapter  n  of  10  Code  of  Federal 
Regulations  is  amended  to  add  Part  307, 
which  reads  as  follows: 

PART  307— NEW  POWERPLANTS 

Sec. 

307.1  Scope. 

307.2  Definitions. 

307.3  Use  ol  coal  as  the  primary  energy 

source. 

307.4  Public  participation. 

307.5  Identification  of  powerplants  in  the 

early  planning  process. 

307.6  Procedures. 

§  307.1  Scope. 

(a)  Applicability.  This  part  applies  to 
certain  powerplants  (other  than  power- 
plants  utilizing  a  combustion  gas  turbine 
or  a  combined  cycle  unit)  that  are  in  the 
early  planning  process. 

(b)  Purpose.  This  part,  together  with 
Part  303  of  this  chapter,  establishes  the 
methods  and  procedures  by  which  FEA 
will  exercise  its  powers  under  section  2 
of  ESECA  to  require  a  powerplant  in  the 
early  planning  process  to  be  designed  and 
constructed  to  be  capable  of  using  coal 
as  its  primary  energy  source. 
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§  307.2  Definitions. 

For  purposes  of  this  part — 

“Action”  means  a  construction  order, 
or  modification  or  rescission  of  such  or¬ 
der,  issued  by  FEA  pursuant  to  section  2 
of  ESECA. 

“Clean  Air  Act”  means  the  Clean  Air 
Act,  as  amended,  42  U.S.C.  1857,  et  seq. 
(1970) ,  as  amended  by  Pub.  L.  93-319,  88 
Stat.  246. 

“Coal”  includes  coal  derivatives. 
“Construction  order”  means  a  directive 
issued  by  FEA  pursuant  to  section  2(c)  of 
ESECA  that  requires  a  powerplant  in  the 
early  planning  process  to  be  designed  and 
constructed  to  be  capable  of  using  coal 
as  its  primary  energy  source. 

“Early  planning  process”  means  a  state 
in  the  design  and  construction  of  a 
powerplant  to  be  determined  in  accord¬ 
ance  with  §  307.3(b)  of  this  part. 

“EPA”  means  the  Environmental  Pro¬ 
tection  Agency. 

“ESECA”  means  the  Energy  Supply 
and  Environmental  Coordination  Act  of 
1974  (Pub.  L.  93-319), 

“FEA"  means  the  Federal  Energy  Ad¬ 
ministration,  including  the  Administra¬ 
tor  of  FEA  or  his  delegate. 

"Interested  person”  includes  members 
of  the  public,  as  well  as  any  person  with 
an  interest  sought  to  be  protected  under 
ESECA. 

"Natural  gas”  includes  dry  gas  and 
casinghead  gas. 

“Person”  means  any  association,  firm, 
company,  corporation,  estate,  individual, 
joint-venture,  partnership,  or  sole  pro¬ 
prietorship  or  any  other  entity  however 
organized  including  charitable,  educa¬ 
tional,  or  other  eleemosynary  institu¬ 
tions,  and  the  Federal  Government  in¬ 
cluding  corporations,  departments,  Fed¬ 
eral  agencies,  and  other  instrumentali¬ 
ties,  and  State  and  local  governments, 
and  includes  any  officer,  director,  owner 
or  duly  authorized  representative  thereof. 
The  FEA  may,  in  regulations  and  in  any 
forms  issued  in  this  part,  treat  as  a 
person: 

(a)  A  parent  and  the  consolidated  and 
unconsolidated  entities  (if  any)  which  it 
directly  or  indirectly  controls,  (b)  a  par¬ 
ent  and  its  consolidated  entities,  (c)  an 
unconsolidated  entity,  or  (d)  any  part  of 
a  person. 

“Petroleum  product”  means  crude  oil, 
residual  fuel  oil  or  any  refined  petroleum 
product,  as  that  last  term  is  defined  in 
section  3(5)  of  the  Emergency  Petro¬ 
leum  Allocation  Act  of  1973. 

“Powerplant”  means  one  or  more  fos¬ 
sil-fuel  fired  steam  electric  generating 
units  that  produce  electric  power  for 
purposes  of  sale  or  exchange,  and  in¬ 
cludes  any  person  who  owns,  leases,  op¬ 
erates,  controls,  or  supervises  any  such 
unit  or  units. 

“Primary  energy  source”  means,  with 
respect  to  a  powerplant  that  utilizes  fos¬ 
sil  fuels,  the  fuel  that  is  or  will  be  used 
for  all  purposes  except  the  minimum 
amounts  required  for  start-up,  testing, 
flame  stabilization  and  control. 

“Proceeding”  means  the  process  and 
activity,  and  any  part  thereof,  instituted 


by  the  FEA,  either  on  its  initiative  or  in 
response  to  an  application  submitted  by 
a  powerplant  in  the  early  planning  proc¬ 
ess,  that  may  lead  to  an  action  by  FEA. 

Throughout  this  part  the  use  of  a  word 
or  term  in  the  singular  shall  include  the 
plural  and  the  use  of  the  male  gender 
shall  include  the  female  gender. 

§  307.3  Use  of  coal  as  the  primary  en¬ 
ergy  source. 

(a)  Any  powerplant  in  the  early  plan¬ 
ning  process  (other  than  a  combustion 
gas  turbine  or  combined  cycle  unit)  may 
be  required  by  FEA  to  be  designed  and 
constructed  to  be  capable  of  using  coal 
as  its  primary  energy  source,  by  means 
of  the  issuance  of  a  construction  order 
to  such  powerplant,  subject  to  the  find¬ 
ings  stated  in  paragraphs  (b)  and  (c)  of 
this  section.  Subject  to  such  findings, 
FEA  may,  at  its  discretion,  issue  a  con¬ 
struction  order  for  an  individual  fossil- 
fuel  fired  steam  generating  unit  that 
produces  electric  power  for  sale  or  ex¬ 
change,  or  for  combinations  thereof.  The 
requirement  that  a  powerplant  be  capa¬ 
ble  of  using  coal  as  its  primary  energy 
source  shall  be  satisfied  if  the  power- 
plant  is  designed  and  constructed  to  use 
only  coal  as  its  primary  energy  source, 
or  to  use  two  or  more  fuels  interchange¬ 
ably,  cme  of  which  is  coal,  as  its  primary 
energy  source. 

(b)  A  powerplant  will  not  be  required 
to  be  designed  and  constructed  to  be 
capable  of  using  coal  as  its  primary 
energy  source  unless  FEA  finds  that  such 
powerplant  is  in  the  early  planning  proc¬ 
ess.  For  purposes  of  this  finding,  “early 
planning  process”  means  either  of  the 
following  time  periods: 

(1)  Before  the  formation  of  a  con¬ 
tract,  express  or  implied,  for  the  design  of 
a  powerplant  or  before  the  commence¬ 
ment  of  the  design  of  the  powerplant, 
if  such  design  is  not  to  be  performed  in 
accordance  with  a  contract;  or 

(2)  After  commencement  of  design  of 
the  powerplant,  but  not  later  than  the 
commencement  of  field  erection  of  boiler 
steel. 

(c)  No  powerplant  in  the  early  plan¬ 
ning  process  may  be  required  to  be 
designed  and  constructed  to  be  capable 
of  using  coal  as  its  primary  energy  source 
if  FEA  finds  that: 

(1)  The  design  or  construction  of  a 
powerplant  with  the  capability  of  using 
coal  as  its  primary  energy  source  is  likely 
to  result  in  an  Impairment  of  the  reli¬ 
ability  or  adequacy  of  service  to  be  pro¬ 
vided  by  such  powerplant.  For  purposes 
of  this  finding  whether  there  is  likely  to 
be  an  impairment  of  the  “reliability  or 
adequacy  of  service”  shall  be  deter¬ 
mined  by  evaluating  the  length  of  any 
delay  in  the  commencement  of  the  sale 
or  exchange  of  electric  power,  if  any,  and 
the  effect  of  such  delay,  if  any,  on  reserve 
capacity  margin  within  the  electric 
power  generation  system  or  any  combi¬ 
nation  of  such  systems  to  determine  if 
there  is  an  unreasonable  risk  of  loss  of 
load. 

(2)  An  adequate  and  reliable  supply 
of  coal  is  not  reasonably  expected  to  be 
available.  For  purposes  of  this  finding — 


(i)  The  availability  of  an  adequate 
supply  of  coal  shall  be  determined  on 
the  basis  of  an  evaluation  of  the  antic¬ 
ipated  demand  for  coal  by  the  new 
powerplant,  the  type  of  coal  (which  may 
include,  but  is  not  limited  to,  rank,  Btu’s, 
moisture,  volatiles,  ash  and  sulfur  con-* 
tent)  that  it  is  anticipated  the  power- 
plant  will  be  able  to  utilize,  the  location 
of  such  coal,  the  practicability  of  its 
production  including  the  possibility  that 
new  mines  will  be  opened  before  the 
powerplant  commences  the  sale  or  ex¬ 
change  of  electric  power,  and  any  State 
or  local  laws  or  policies  limiting  the  ex¬ 
traction  or  the  utilization  of  coal. 

(ii)  The  availability  of  a  reliable  sup¬ 
ply  of  coal  shall  be  determined  on  the 
basis  of  an  evaluation  of  the  supply’s 
susceptability  to  interruption  and  the 
nature  of  the  supply  contract  that  the 
powerplant  reasonably  could  be  expected 
to  enter  into. 

(d)  In  making  the  evaluation  whether 
a  powerplant  in  the  early  planning  pro¬ 
cess  should  be  required  to  be  designed 
and  constructed  to  be  capable  of  using 
coal  as  its  primary  energy  source,  FEA 
shall  consider,  among  other  factors — 

(1)  the  existence  and  effects  of  any 
contractual  commitment  for  the  con¬ 
struction  of  such  powerplant ; 

(2)  the  capability  of  the  powerplant 
(as  defined  in  $  307.2  to  include  owner) 
to  recover  any  increase  in  projected 
capital  Investment  required  as  a  result 
of  a  construction  order; 

(3)  the  potential  loss  of  revenue  re¬ 
sulting  from  a  delay  in  the  commence¬ 
ment  of  the  sale  or  exchange  of  electric 
power  resulting  from  a  construction  or¬ 
der,  to  the  extent  that  electric  power 
will  have  to  be  purchased  from  another 
powerplant;  and 

(4)  the  relevant  regulations  or  policies 
of  any  State  or  local  agency  with  juris¬ 
diction  over  the  sale  or  exchange  of  elec¬ 
tric  power  by  powerplants. 

(e)  A  powerplant  in  the  early  planning 
process  may  be  required  to  be  designed 
and  constructed  to  be  capable  of  using 
coal  as  its  primary  energy  source  on  the 
basis  of  FEA  action  taken  on  its  initia¬ 
tive  or  at  the  conclusion  of  proceedings 
initiated  by  an  application. 

§  307.4  Public  participation. 

(a)  No  powerplant  in  the  early  plan¬ 
ning  process  shall  be  issued  a  construc¬ 
tion  order  requiring  such  powerplant  to 
be  designed  and  constructed  to  be  capa¬ 
ble  of  using  coal  as  its  primary  energy 
source  unless  prior  to  issuance  of  the 
order  there  has  been  published  in  the 
Federal  Register  a  notice  of  FEA’s  in¬ 
tent  to  issue  a  construction  order,  and 
an  opportunity  has  been  given  to  inter¬ 
ested  persons  to  make  written  presenta¬ 
tion  of  data,  views  and  arguments  re¬ 
garding  such  action. 

(b)  Before  issuance  of  an  order  mod¬ 
ifying  or  rescinding  a  construction  order, 
FEA  may  publish  in  the  Federal  Register 
a  notice  of  its  intention  to  issue  such 
order.  The  notice  shall  provide  interested 
persons  with  an  opportunity  to  make 
written  presentation  of  data,  views  and 
arguments  regarding  such  action. 
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§  307.5  Identification  of  powcrplants  in 
the  early  planning  process. 

(a)  The  Identification  of  powerplants 
in  the  early  planning  process  shall  be 
accomplished  by  requiring  that  such 
plants  file  with  FEA,  at  the  address  pro¬ 
vided  in  §  303.12  of  this  chapter,  an 
Identification  Report  in  accordance  with 
paragraph  (b)  of  this  section  and  by  a 
review  of  information  otherwise  on  file 
with  or  provided  to  the  Federal  govern¬ 
ment.  FEA  will  require  additional  in¬ 
formation  from  a  powerplant  subsequent 
to  the  filing  of  an  Identification  Report 
to  determine  if  such  powerplant  meets 
the  criteria  and  other  considerations 
stated  in  this  part  pertaining  to  issuance 
of  a  construction  order. 

(b)  (1)  An  Identification  Report  shall 
be  filed  by  each  powerplant  (defined  to 
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mean  a  single  unit  or  several  units  by 
§  307.2),  other  than  a  combustion  gas 
turbine  or  combined  cycle  unit,  which  is 
in  the  early  planning  process  either 
because  the — 

(1)  formation  of  a  contract,  express  or 
implied,  for  the  design  of  a  powerplant 
has  not  occurred;  or  the  design  of  the 
powerplant  has  not  commenced,  if  such 
design  is  not  to  be  performed  in  accord¬ 
ance  with  a  contract;  or 

(2)  design  of  the  powerplant  has  com¬ 
menced,  but  field  erection  of  boiler  steel 
has  not  begun. 

The  initial  Report  shall  be  filed  within 
30  days  of  the  issuance  of  Part  307  of 
this  chapter.  Thereafter,  any  powerplant 
that  enters  the  early  planning  process  at 
any  time  in  a  month  shall  file  an  Identifi¬ 
cation  Report  with  the  FEA,  at  the 
address  provided  in  section  303.12  of  this 
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chapter,  by  the  fifteenth  day  of  the  sub¬ 
sequent  month. 

(2)  The  Identification  Report  shall 
contain  the  information  required  by  FEA 
Form _ 

§  307.6  Procedures. 

(a)  All  applications  for  a  construction 
order  or  modification  or  rescission 
thereof  shall  be  filed  with  the  FEA  in 
accordance  with  Subparts  C  and  J,  re¬ 
spectively,  of  Part  303  of  this  chapter. 

(b)  Procedures  pertaining  to  issuance 
of  construction  orders,  the  modification 
or  rescission  thereof,  (e.g.,  notice,  hear¬ 
ings,  content  of  order,  process  of  evalua¬ 
tion,  appeal)  are  stated  in  Subparts  C 
and  J  respectively,  of  Part  303  of  this 
chapter. 

[FR  Doc.75-3332  FUed  2-3-75:9:04  am] 
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